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TOPICAL INDEX 


I. Control and Regulation in General. 
§ 2. WHAT CONSTITUTES INSURANCE. 
2 


Contract whereby issuer obligates itself to perform for holder acts of value in case 
his loss or damage is one of “insurance,’’ within statute making it unlawful to issue 
insurance policy without having complied with law. Contract, whereby issuer < 

to furnish holder with bail and to defend holder against civil or criminal li 
resulting from use of automobile, held contract of “insurance,”’ within statute 


it unlawful to issue insurance contract without eer with law. State 
(Minn. ) 


§ 3. POWER TO CONTROL AND REGULATE. 

3—Business of insurance so affects public welfare as to be proper subject for reasonabl« 
regulation by the state through diadaetion of ingenious and ambiguous provisions and 
avoidance of ee from which policyholders might suffer injustice. Hartford 
Live Stock Ins. Co. v. Gibson et al. (Ky.) Lee 

3—Legislature has wide discretion in classification of trades, callings, businesses, and occupa- 
tions which may be subjected to special forms of regulation, and in regulation of insur- 
oe companies doing business within state. Hammett et al v. Fire Association of Phila- 
delphia. (Ta.) . ; aiid 

§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—-Valued live stock policy statute making insurers liable for full estimated value of stocl 

as fixed in face of policy held not unconstitutional as unreasonably _ restricting 

insurers’ freedom of contract and depriving them of property without due process 

because of failure to provide for intermediate oe in value. Hartford Live 

Stock Ins. Co. v. Gibson et al. (Ky.) 

Statute imposing 25 per cent penalty and re: asonable attorney ’s fee upon insurer failing to 

pay automobile fire or theft insurance within 60 days after proof of loss, regardless of 

pending appraisal proceedings, held not unconstitutional as arbitrary, unequal, and oppres- 

sive. Hammett et al. v. Fire Association of Philadelphia. (La.) . seis 

4—Statute providing incontestable period for life policies must be strictly construed. Love 
v. Prudential Ins. Co. of America. (S. C.) 

4—In construing statute respecting notice of forfeiture of life policy, no rule of construction 
can permit use of word “forfeiture” as synonymous with “lapse” in one section and 
deny that use in companion section. Minnesota Mut. Life Ins. Co. v. Cost. (U. S.) 

§ 8. RESOURCES AND SECURITIES. 

8—In insurance company’s deposit of securities with insurance commissioner made subject t 
repealed statute, provision that securities should be held for benefit of policyholders 
held to have sufficient basis as contract stipulation to give it enforceable validity and 
trust _ effective for such purpose. Maurer v. International Re-Insurance Corpora- 
tion. (Del.) 

§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 

10—-Where no actual rate war existed, insurance commissioner could not cancel insurer's 
license or refuse to accept allegedly inadequate rate schedules of insurer deviating 20 per 
cent. from bureau rates, on ground that deviation would precipitate rate war. State 
ex rel. Nortwestern Nat. Ins. Co. v. Sullivan. (Wash.) 

§ 12. REGULATION OF AGENTS AND BROKERS. 

12—-Contract made in state by adjusting agent for insurance company without first }.aying 
license fee ,1escribed held not to render contract void, where license fee was imposed 
merely for revenue purposes. Written release procured by adjuster for insurance com- 
pany, wotwithstanding statutory license fee had not been paid before obtaining release, 
was valid. Starute prescribing license fee for insurance adjusters, held intended merely 


as revenue measure, and not as regulatory measure. Strother v. Mutual Ben. Health 
& Accident Ass’n. (Ga.) 


§ 13. LLOYDS ASSOCIATIONS 

13—Insurance exchange’s deposit of ‘bonds in amount required by law for payment of losses 
stands as security for its liability to insured parties, irrespective of trust doctrine. 
Gauss v. American Casualty Underwriters et al. (Mich.) 

§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 

§ 16. —— WHAT CONSTITUTES “DOING BUSINESS.” 

16—Foreign insurer taking over insurance solicited in state on life of resident from 
insurer authorized to do business in state, and continuing insurance in force by 
collecting premiums in state, is ‘‘doing business’? in state, and court has jurisdiction 
of action against it. Action against foreign insurer may be brought in any county and 


4 


summons may be issued to another county against one or more defendants. Minton 


v. Minton et al. (Okla.) 
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II. Insurance Companies. 
(A) STOCK COMPANIES. 


§ 36. FRANCHISES AND POWERS. 

36—-Corporation authorized by articles of incorporation to insure against losses by fire held 
authorized to guarantee indemnity against loss by fire as defined by insurance contract 
of another insurance company. 
eS a eer ee ee 339 

§ 40. GUARANTY OBLIGATIONS. 

40—Amendment to compulsory motor vehicle liability insurance law adding indemnity for 
consequential damages held not to affect rights of injured persons or obligations of 
compulsory motor vehicle liability insurers existing at time of its enactment. McAdam 
v. Federal Mut. Liability Ins. Co. (Mass.) ; es : <b 5 

§ 41. INSOLVENCY AND DISSOLUTION. 

§ 43. —— RIGHTS OF POLICYHOLDERS ON INSOLVENCY. 

43—That policy of credit insurance on which premium for a year had been paid was ter- 
minated four and one-half months before expiration date by virtue of insolvency of 
insurer, held not to warrant proration of premium in absence of provision in policy or 
statute to contrary. Sil-Turn Co., Inc. v. London, Guarantee & Accident Co., 
Limited. (N. Y.) j ae : ar ; 

§ 50. —— ASSETS AND RECEIVERS. 

50—Insolvency of insurance company and consequent appointment of receivers does justify 
ousting of trustee designated by statute for funds deposited with insurance commissioner 
and substitution in his place of receivers. Receivers of insurance company held not entitl- 
ed to order directing insurance commissioner to deliver to them securities deposited 
by company. where there was no showing which would justify conclusion that there were 
no policyholders or persons having claims for whose special benefit trusts existed, and 
there had been no renunication or abandonment of trusts by commissioner, and no ground 
for his removal as trustee was shown or alleged. Maurer v. International Re-Insurance 
Corporation. (Del.) 


B) MUTUAL COMPANIES. 
5 


5. MEMBERS. 

5—Where purchasers, pursuant to land contract, carried fire policy in mutual company 
naming purchasers as insured, and provision was properly made for payment of loss to 
vendors’ assignees as their interest might appear, such assignees held not members of 
company and not entitled as of right to notice of assessment or of suspension of policy 
for nonpayment thereof. Brink et al. v. State Mut. Rodded Fire Ins. Co. of Michigan. 
(Mich.) . ; 


III. Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER. 
§ 76. EVIDENCE AS TO AGENCY. 
76—Liability insurer could not escape liability for damages resulting from blasting by 
insured on ground that person to whom insurer’s general agents gave insurance binder 
which was later canceled was insured’s agent, where evidence disclosed that such 
person was authorized under license issued by insurance department to solicit insurance 
for insurer and license could have been issued only upon insurer’s approval. ‘Thompson- 
Cadillac Co. v. United States Casualty Co. (Wash.) 
§ 84. COMPENSATION OF AGENT. 
(3). Compensation of subagents. 
84(3)—-Where insurance agency, which was under oral agreement to pay stipulated com- 
mission to insurance broker for writing certain insurance, effected cancellations of 
policies not in good faith, commissions were due broker. W. R. O’Brien, Inc. v. 
Vehicle Underwriting Agency Corporation. (N. J.) ; 
(4). Commissions on renewals. 
84(4)—-Insurance agent’s right to renewal commissions is not a vested, but is a contractual 
right which can be enforced only upon affirmative showing by agent that he has fulfilled 
terms of contract relied upon and has earned commissions provided for in contract. 
McPherrin v. Sun Life Assur. Co. of Canada. (Ia.) 
(6). Actions for compensation. 
84(6)—In action by agent to recover renewal commissions, burden of proving waiver by 
insurer of provision of contract of employment by which agent’s right to renewal 
commissions terminated upon agent’s entering employment of another insurer rested 
upon agent. To establish waiver by insurer of provision of contract by which agent’s 
right to renewal commissions terminated upon agent’s entering employment of another 
insurer, agent must show that insurer had full knowledge of agent’s entering employment 
of another insurer and that insurer thereafter agreed to assume new contractual obliga- 
tion to pay renewal commissions. Evidence held insufficient to establish waiver by 
insurer of provision of contract of employment by which agent’s right to renewal com- 
missions terminated upon agent’s enterting employment of another insurer. McPherrin 
v. Sun Life Assur. Co. of Canada. (la.) ‘ : 
84(6)—Defendant insurance agency held not entitled to nonsuit in acticn by insurance 
broker under oral agreement for stipulated commission for writing certain insurance, 
where there was evidence supporting charge that defendant canceled policies for purpose 
of rewriting insurance without paying plaintiff’s commission, notwithstanding fact that 
policies contained cancellation clause. Insurance agency sued by insurance broker under 
oral agreement for commission held not entitled to nonsuit on theory it should not be 
compelled to pay commissions where no premiums were received, where there was 
evidence that checks for premiums were tendered and refused. In action by insurance 
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broker against insurance agency under oral agreement for stipulated commissions for 
certain insurance written by plaintiff, whether plaintiff was broker or agent was imma- 
terial where court found agreement by parties that insurance obtained a plaintiff and 
placed with defendant was subject to commission arrangement. W. O’Brien, Inc. 
v. Vehicle Underwriting Agency Corporation. (N. J.) 

$ 86. EXTENT AND EXER ISk OF POWERS OF AGENTS. 

§ 88. ——- GENERAL OR SPECIAL. 

88—Insurance agent who had authority to sign, issue, and cancel policies, collect premiums, 
and approve risks in his territory, had general authority to do whatever was necessary 
to curry or insurance business in his territory. Pacific Fire Ins. Co. v. Bowers. (Va.) 

§ 90. ——- EFFECT OF PROVISIONS OF POLICY 

90—Restrictions on authority of agent in application for life policy bind applicant unless 
violative of some valid statutory provision. Braman et ux. v. Mutual Life Ins. Co. 
of New York. (U. 

§ 92. —— EVIDENCE AS TO AU THORITY. 

92—-Admission of evidence of statements by insurer soliciting agent concerning his author- 
ity to reinstate lapsed life insurance policy held error rejudicial to insurer in action 
thereon. Colorado Life Ins. Co. v. Winegartner. (Colo.) ; 

92—Plaintiff suing on lapsed accident policy had burden of proving that. soliciting agent was 
duly authorized to reinstate policy as provided therein by accepting premium. North 
American Acc. Ins. Co. v. Plummer. (Md.) 

92—Where insured relies upon act of insurer’s agent insured must show either that agent 
had authority to act or that insurer, with knowledge of facts, ratified agent’s act. em- 
mer-Miller Development Co. v. Hudson Ins. Co. of New York. (S. D.) 

§ 95. NOTICE TO AGENT. bs 

95—Notice of facts known to agent acting within scope of authority, tie th solicitors, 
as regards matters known to them before executing policy, is imputable to life insurer. 
Newriter v. Life & Casualty Ins. Co. of Tennessee.  (Ala.) 

95—Notice of facts coming to knowledge of agent acting within scope of puthortt rosecu- 
tion of life insurance business is imputed to insurer. Newriter v. Life & waa ty Ins, 
Co. of Tennessee. (Ala.) 

95—Where fire insurers’ agent was mortgagor, insurers were not bound by mortgagor’s 
knowledge of commencement of mortgage foreclosure proceeding or sale of insured 
premises. Altshuler et al. v, New Brunswick Fire Ins. Co. et al. (N. 

95— merce agent’s knowledge is not imputed to principal where third party is acquainted 
with circunistances plainly indicating that agent will not advise principal. Mutual 
Ben. Health & Accident Ass’n v. Ratcliffe. (Va.) 

(B) AGENCY FOR APPLICANT OR INSURED 


§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 

§ 98. —— IN GENERAL. 

98—Statute providing that person soliciting applicaton for life insurance shall in controversy 
between insured and insurer be regarded as agent of insurer and shall also be considered 
as agent of insurer for purpose of collecting or securing premums held to determine 
status of agent. Braman et ux. v. Mutual Life Ins. Co. of New York. A 

98—Whether cone is insurance agent or broker is question dependent on particular facts. 
Insurance agent who is unwilling or unable to sell insurance in own company to applicant, 
and therefore procures insurance in company not represented by himself, either by 
direct apjiication to company or through agent of company, acts as agent of insurer and 
not of insured. Pacific Fire Ins. Co. v. Bowers. (Va. ; 

§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 

103—Wher e insurer had sold all its assets and license of agency to issue insurance in insur- 
er’s name was canceled, that transferee of assets agreed to reinsure insurer's liability 
held vot tc authorize agency to issue policy. Where insurance agency knew that 
company in which it wrote policy of automobile Jiability insurance had sold all its 
assets and license of agency to insure in company’s name had been canceled, insured 
could recover from agency premium paid, since company was disqualified to issue policy. 
Where insurance broker or agency issues policy, dare is implied warranty to insured 
that insurer is in existence and is going concern. Where automobile liability policy 
was issued to freight carrier by company which had sold all its assets, that policy was 
accepted and deposited with Public Utilities Commission held not to establish validity 
of policy so as to preclude recovery of premiums by insured awe agency issuing policy. 
Erie Motor Freight, Inc. v. Terminal cn. Agency Co. 

$ 104. a TO PRODUCE INSURANCE AND LIABILITY THERE- 

104—In action by mortgagor’s grantees to recovery loss sustained by fire from mortgagee 
who had agreed to transfer policy to grantees, evidence entitled plaintiffs to directed 
verdict. Mortgagee’s agreement to transfer insurance policies on mortgaged premises 
from mortgagor to mortgagor’s grantees was supported by consideration, where mort- 
gagee held policies . collateral security for loan. Lincoln Bank & Trust Co. 
Harthill et al. (Ky.) 


104—Automobile club which, in consideration of plaintiff’s membership, undertook to 


recover thereon, as against objection that she had no insurable interest. In suit on 
policy. Hollender v. Bergen County Automobile Club et al. (N. J.) 

§ 106. BREACH QF CONTRACT BY PRINCIPAL. 

106--Where itusutance broker accepted insured’s offer to take pelicy insuring railroad tanks 
and their contents by filling order, contract was performed, and it was too late for insured 
to avoid its consequences. Where insurance broker had delivered policy called for by 
railroads, railroads were bound to pay commission broker would have got had rail- 
roads not canccied policy. Whether insurance broker discharged its duty in procuring 
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policy insuring railroad tanks and their contents so as to entitle broker to commission 
notwithstanding railroads canceled policy held for jury. As respects insurance broker’s 
right to damages for breach of contract whereby fockaw lost commissions, that insured 
accepted pulicy from another syndicate at lower rate than broker had secured was 
not conclusive proof that broker was negligent in canvassing market, where risks under 
two policies were different and a jury might find that faithful agent would have 


chosen syndicate which broker did choose. Smyth, Sanford & Gerard, Inc. v. Missouri- 
Kansas-Texas R. Co. et al. (U. S.) 


IV. Insurable Interest. 


§ 114. NECESSITY IN GENERAL. 
114—One taking out insurance policy on his own life may ordinarily name any person as 
his beneficiary, regardless of whether latter had insurable interest in insured’s life. 
Comegys v. National Union Assur. Soc. (Cal.)... 
114—Second cousin named as beneficiary in life policy issued to insured held entitled to 
recover thereon, as against objection that she had no insurable interest. In suit on 
life policy by beneficiary who was second cousin of insured, where evidence was uncon- 
tradicted that policy was issued to insured, and not to beneficiary, failure to submit 
defense of beneficiary’s lack of ee interest held not error. National Life & 
Accident Ins. Co. v. Stephens. (Ga.) 
§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(1). Nature and extent of interest. 
115(1)—Insured’s general creditor failing to establish insurable interest in insured goods 
was not entitled to recover from insurer even if through mutual mistake loss was made 
payable to mortgagee instead of general creditor as interest might appear. Banco 
Comercial De Puerto Rico v. Royal Exchange Assur. Corporation et al. (U. S.) . 
(2). Persons having insurable interest in general. 
115 lg ge med constructing house held to have insurable interest in the property. Cardinal 
. John Roshirt, Inc. et al. (N. Y.) ; 
(5). Mortgagor and mortgagee. 
115 5(3)—Security deed grantor retaining possession and control of property has “insurable 
interest” in buildings erected thereon. Suttles et al. v. Vickery et al. (Ga.) 
§ 116. “a se eee TES INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In genera 
116(1)—Generally, any reasonable expectation of pecuniary benefit to one person from con- 
tinued life of another creates “insurable interest” in such life; essential thing being 
that policy be obtained in good faith, not for purpose of speculating on hazard of life 
in which insured has no interest. Alexander v. Griffith Brokerage Co. (Mo.) 
§ 118. INSURANCE WITHOUT INTEREST. 
§ 119. WAGERING POLICIES IN GENERAL. 
119—Business insurance policy on life of beneficiary’s branch office manager held not illegal 
as wagering policy because proceeds, after being credited to beneficiary’s profit and loss 
account, were paid to beneficiary’s nee in proportion to amounts due them. Alex- 
ander v. Griffith Brokerage Co. (Mo 
119—Where assignment of industrial life ‘policy | on life of 11-year-old boy was one of some 
three hundred transactions by which assignee and associates bought such policies and 
speculated on profit to be made by taking cash surrender value and on ames that in- 
sured might die, assignment held invalid as wagering contract which was inst public 
policy. Doctrine of waiver or estoppel may not be invoked to make valid a enforceable 


: wagering and fPeralative contract which is illegal because against public policy. Hack 
. Metz et al. (S. C.) 


§ 121, NECESSITY OF INTEREST TO SUSTAIN ASSIGNMENT. 

121—Where industrial policy on life of minor permitted chan ange of oe only at in- 
sured’s request, assignment by insured’s mother the beneficiary, and by his father, to 
stranger held invalid, since stranger had no insurable interest in insured and since as- 
signment amounted to change of beneficiary without consent of insured. Where premium 
paid by beneficiary’s assignee on industrial life policy was paid by check to insurer’s agent 
who paid aggregate of such premium and others to insurer by own check, and insurer = 
not know of assignment, insurer held not to have waived right to dispute lega legality of 
assignment, and was not estopped to deny liability thereof, especially ere ent 
was invalid as “asenns contract and ghee insurer did not deny ability on icy to 
proper person. Hack v. Metz et al. (S. C.) 

§ 123. EXTINGUISHMENT OF POLICY. 

123—Discharge of corporation’s branch office manager did not terminate corporation’s right 
as beneficiary of insurance policy on his life to receive proceeds eral on his subse- 
quent death. Insurance policy on life in which beneficiary had insurable interest when 
policy was issued remains in force after cessation on his life to receive proceeds thereof 
on his subsequent death. Alexander v. Griffith Brokerage Co. (Mo.) 


V. The Contract in General. 


(A) NATURE, REQUISITES AND VALIDITY. 

§ 124. NATURE OF CONTRACT. 

124—Contract of fire insurance is contract of indemnity whereby insurer undertakes to make 
insured whole as against such loss of insured property as insured may suffer on account 
of fire, in amount not exceeding that sueeneneen in policy. Butler v. AStna Ins. Co. of 
Hartford, Conn. (N. 

124—Provision in life policy for ‘double indemnity in case of accidental death is policy of 


“life insurance” within meaning of statutes ag to life insurance. Thompson v. 
New York Life Ins. Co. (U. S.). mere 


“1471 





The Insurance Law Journal, Vol. 84 


§ 127. EXISTENCE AND CONDITION OF SUBJECT-MATTER. 
127—Applicant on whom operation was performed after her application and examination and 
before delivery of life policy owed duty to insurer to disclose changed condition in her 
health. Western & Southern Life Ins. Co. v. Tomasun. (lIIl.) Pie Ree, 
-Where insurer’s approval of application was a prerequisite to consummation of contract 
of insurance, approval of application, even though followed by issuance of life policy, 
after death of applicant and without knowledge thereof, was of no effect. Braman 
et ux. v. Mutual Life Ins. Co. of New York. (U. S.) iG meat ee tee est 
127—Provision in application that policy should not go into effect unless applicant was in 
same condition of insurability at time application was accepted and policy issued rendered 
policy unenforceable, where insured entered hospital after application and was confined 
therein for treatment of Buerger’s disease when application was accepted and policy 
issued. Shaner v. West Coast Life Ins. Co. (U. S.)... oa ease sista ys 1155 
§ 128. EXECUTORY AGREEMENTS TO INSURE. 
1). In general. 
128(1)—That life insured’s agent to ascertain why policy applied for by insured was not 
issued was mistaken as to amount of premium did not preclude recovery on theory that 
there was no meeting of minds and no contract, especially where agreement in writing 
specified amount of premium. Reed v. Prudential Ins. Co. (Mo.) 
(2). Actions on agreements. 
128(2)—In action on life insurance contract where policy was unissued at insured’s death 
almost two years after making of application, evidence that insurer’s local agents 
answered insured’s inquiries regarding disposal of application with information tending 
to cause belief that insurance would finally be consummated sustained recovery against 
insurer on theory that insurer was estopped to deny approval of application. In action 
on life insurance contract, where insurer did not plead or prove that policy would have 
provided for forfeiture for nonpayment of premiums, if issued, or would have made 
payment of loss dependent upon payment otf premiums, nonpayment of premiums for 
almost two years did not’ preclude recovery. In action on life insurance contract, 
although cnere was no direct evidence as to contents of application, finding that plaintiff 
was made beneficiary thereto held authorized. In action on life insurance contract, testi- 
mony, of insured’s agent to ascertain why policy was not issued, that she believed that 
insurer had approved application because of statements of insurer’s agents, held com- 
petent, where plaintiff claimed insurer was estopped to deny acceptance of application. 
In action on life insurance contract, insurer held entitled to credit for amount of upaid 
premiums accrued upon policy at time of insured’s death. Reed v. Prudential Ins. 
Co. (Mo.) 
§ 129. POWERS OF AGENTS 
129—Insured may properly rely on information from insurer’s agent in procuring policy. 
Newriter v. Life & Casualty Ins. Co. of Tennessee. (Ala.) 
129—-Agent to whom insurer sent blank fire policies and policy register and certificate from 
state insurance commissioner, with authority to issue policies and to collect premiums 
thereon, and to whom insurer referred insured upon notifying insured of cancellation of 
policy, was “recording agent,” and not mere “soliciting agent,’? and hence insurer was 
liable on reinstated policy issued by agent. Agent to whont insurer sent blank fire 
policies and policy register and certificate from state insurance commissioner, with 
authority to issue policies and to collect premiums thereon, and to whom insurer 
referred insured upon notifying insured of cancellation of policy, had apparent author- 
ity to represent to insured that fire policy canceled for three months was extended three 
months after date of expiration contained in policy, and hence insurer was liable for 
loss occurring during extended period. Fillgraf v. First Nat. Ins. Co. of America 
(Ta.) ; Laie Aare p¥ess i oe 
Where life insurance agent had authority to take application and collect premium, 
agent’s receipt of premium and application constituted receipt by insurer, although agent 
never communicated fact of receipt to home office. Reed v. Prudential Ins. Co. (Mo.) 
Restrictions on power of agent, in application for life policy which provided that no 
agent except certain officers of insurer could bind insurer by making promise respecting 
benefits under policy or accepting representations or information not contained in 
application, were notice to applicant of lack of authority of soliciting agent to make 
any contract of insurance except as authorized by application. Braman et ux. v. 
Mutual Life Ins. Co. of New York. (U. S.) Lienieiene cele 
That fire policies issued through insurance department of bank were physically kept 
in escrow Cepartment of bank to be delivered to purchaser of real estate on full per- 
formance did not show authority of clerk in escrow department to issue policies or to 
change terms of policies already written. Allen et al. v. Merchants’ Fire Assurance 
Corporation. (Wash.) 
§ 130. APPLICATION OR 
(1). In general. 
130(1)—Application for life policy which was subject to approval by insurer was in effect 
offer which was revoked by death of applicant, and his death destroyed subject-matter 
of offer. Braman et ux. v. Mutual Life Ins. Co. of New York. (U. S.) 
130(1)—-Life insurance company may accept or reject applications as it sees fit. American 


Life Ins. Co. v. Nabors. (Tex.) 


(2). Necessity of acceptance and approval. 
130(2)—-Provisions of application for life policy that to effect present insurance first premium 
must have been paid in cash to soliciting agent, conditional receipt signed by secretary 

of insurer and countersigned by agent must have been issued and application must have 
been approved held conditions precedent to taking effect of policy. Where application 
for life policy provided that immediate insurance would be effected on approval of 
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application by insurer, up to time of approval, there was no contract of insurance. 
Braman et ux. v. Mutual Life Ins. Co. of New York. (U 
(4). Effect of delay. 

130(4)—-Insurance company, having solicited and obtained applications for insurance and 
having received payment of premiums, is bound either to furnish indemnity state has 
authorized it to furnish or decline within reasonable time. Insured’s delay in passing 
on application cannot be construed as acceptance which will support action ex contractu, 
but applicant will not be charged with same degree of diligence as insurer, and insurer 
may be held liable for actual damage not exceeding amount of insurance purchased if it 
delays notice of rejection, and_may not complain of inexcusable delay because of its 
agent’s dilatory conduct or inefficiency. In applicant’s action against insurer for agent’s 
negligence in withholding application and premium solicited by him insuring plaintiff 
against injury in automobile evidence held to support finding that plaintiff’s injury was 
accidental, though some evidence indicated it was intentionally inflicted by third party. 
Stark v. Pioneer Casualty Co. et al. (Cal.) ya dtc eae at ene Sree 

130(4)—Mere delay in passing upon application for insurance is generally not sufficient 
within itself, to create estoppel to assert that application was not approved or ac- 
cepted, even though premium is retained. Reed v. Prudential Ins. Co. (Mo.) ...... 

130(4)—Insurer held not liable in tort for delay in passing upon application for life policy 

where applicant died pending decison. American Life Ins. Co. v. Nabors. (Tex.) 

130(4)—Delay in issuance of life policy caused by imsurer’s agent’s failure to correctly fill 
in blank application held not to give right of action in — against insurer, where appli- 
cant was killed before delivery of policy. peace et al. + CoD Life Ins. Co. 
(W. Va.) ‘ 

(6). Effect of acceptance ‘and approv: al. 
130(6)—Where contract provides that insurance shall be in force upon approval of applica- 


tion, there is completed contract upon such approval, without issuance of policy. Reed 
v. Prudential Ins. Co. (Mo.) ; Series erin 


§ 131. VALIDITY OF ORAI, CONTRACTS. 
(1). In general. 

131(1)—Original oral contract entered into between contractor and insurer’s agent to issue 
fire policy on certain property in designated amount in contractor’s name held —— 
and binding. Cardinal v. John Roshirt Inc., et al. (N. Y.) 

§ 132. BINDING SLIPS OR MEMORANDA. 

132--Evidence that insured’s agent sought insurance and that insurer gave binding receipt 
which was retained without objection and that agent paid premium established mutual 
assent of parties to contract and insured’s acceptance of binding receipt, and hence 


notice to insurer of insured’s acceptance was not necessary. Bankers’ & Shippers’ 
Ins. Co. of New York v. Murdock et al. (U. 


FORM AND REQUISITES OF POLICY. 
(1). In general. 

§ 133(1)—Insurance commissioner has duty to examine all forms of life policies proposed to 
be issued, and to disapprove use of any which are notin compliance with statutory pro- 
visions for a standard life policy, and same duty is imposed upon commissioner with 
respect to form of health and accident policies. Life policy providing for payment to 
insured if he be living, on certain date, or to his estate in event of his death, and_for 
total disability benefits, constituted “life insurance policy’ within meaning of Code 
classifying kinds of insurance. That life policy also contained disability benefits pro- 
vision did not constitute policy “health an accident policy” within meaning of Insur- 
ance Code requiring performance of certain conditions as prerequisite to effecting of 
health and accident insurance. Life policies containing provisions which operate to 
safeguard life insurance against lapse, or provide for payments during lifetime of in- 
sured of an annuity in event of total and permanent disability of insured, 
are not within purview of health and accident insurance provisions of Insurance Code. 
Kearns v. Penn Mut. Life Ins. Co. _(Wash.) 

§ 134. T'APERS ACCOMPANYING POLICY. 

Necessity of attaching copy of application. 

134(2)—Under statute, application for insurance cannot be considered part of policy or be 
admitted in evidence unless attached to policy, but statute does not relieve insurer of 
liability on policy because copy of application is not attached. Century Life Ins. Co. 
yv. Counts. (Obla.) ; 

(33. Compliance with requirement as to attaching application and reference thereto. 
134(3)--Insurer could not complain on ground that insured’s signature was omitted from 
copy of application attached to policy where insurer made the copy. Century Life Ins. 
Co. v. Counts. (Okla.) . 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
a Necessity of delivery. 

136(1)—To create insurance contract, policy need not be actually issued and delivered to 

insured. Kearney County Farmers’ Mut. Ins. Co. v. Howard. (Neb.) 
(3). Conditional delivery or acceptance. 

136(3)—Insurer’s acceptance of —— and issuance of policy thereunder and delivery 
of policy to local agent completes contract as of time of delivery only where delivery 
to local agent is for unconditional delivery to insured. Pierce v. Life Ins. Co. of 
Virginia. (Ga.) 

( Effect of condition as to delivery while insured is in good health. 
136(4)—-Insurer’s liability under life policy depends upon actual condition of iasared? s health 
when it was issued within condition in policy requiring sound health. Palyo v. Western 
& Southern Life Ins. Co. (Pa.) ... 

136(4)—Rule that misrepresentations in application do not avoid life policy unless they 

contribute to or cause insured’s death includes statements that, unless at time of making 
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of application or delivery of certificate applicant be in good health, certificate shall not 
take effect, and there shall be no liability thereunder. Sappington v. Central Mut. 
Ins. Ass’n. (Mo.) ne 
136(4)—Clause in life policy r ; 
of policy is intended to protect insurer against change of condition after application 
and examination is made and before execution of contract. National Life & Accident 
Ins. Co. v. Ware. (Okla.) 
136(4)—Provision in industrial life policy that insurer assumes no obligation thereunder unless 
insured is in sound health at date of policy, is binding on insured. Provisions in in- 
dustrial life policy conditioning liablity on insured’s ‘‘sound health” at time of issuance 
means that insured must not then have any serious disease, or one directly tending to 
shorten life, as distinguished from temporary ailment or indisposition. Requirement in 
industrial life policy that insured be in “‘sound health” or reasonable belief that_insured 
was in good health, but good health in fact was required. American Nat. Ins. Co. 
v. Smith. (Tenn.) 
136(4)—Assignee of beneficiary of life policy providing that policy should not take effect 
unless insured was in sound health at its date could not recover, where insured at time 
of issuance of policy was suffering from malignant condition of abdomen which after- 
wards caused his death, through insured believed he was in sound health. American 
Nat. Life Ins. Co. v. John R. Sedley Co., Inc. (Tex.) : 
13€(4)—Provision of application that proposed life policy shall not take effect unless and 
until delivered to and received by insured, beneficiary, or by person agreeing to pay 
premiums during insured’s continuance in good health held condition precedent to taking 
effect of policy. Braman et ux. v. Mutual Life Ins. Co. of New York. (U. S.) 
136(4)—Provision in application that policy should not go into effect unless applicant was 
in same condition of insurability at time application was accepted and policy issued 
and that applicant continue in good health until policy was delivered and first premium 
paid is valid. Shaner v. West Coast Life Ins. Co. (U. S.) Site : 
136(4)—lIssuance of postdated industrial policy on application of one unaware of his unsound 
condition and sending thereof to local office, held not constructive delivery of policy and 
consummation of insurance contract, in view of intervening manifestation of insured’s 
unsound condition and policy provision exempting insurer from liability unless insured 
was in sound health on date policy was delivered, and insurer’s rules requiring local 
agent to ascertain whether insured was still in good health before delivering policy and 
prohibiting delivery before date of issuance. Pierce v. Life Ins. Co. of Virginia. 
(Ga.) " ‘ Bi es daete 
§ 137. PAYMENT OF PREMIUM OR DUES. 
(1). Necessity of payment to bind company. 
137(1)—-Where policy provides that it will not become operative until initial premium is 
actually paid, its payment is condition precedent to putting policy in operation. Reli- 
ance Vife Ins. Co. of Pittsburgh v. Lowry. (Ala.) 
137(1)—Provisions of application for life policy that to effect 
premium must have been paid in cash to soliciting agent, conditional receipt signed by 
secretary of insurer and countersigned by agent must have been issued and application 
must have been approved held conditions precedent to taking effect of policy. Braman 
et ux. v. Mutual Life Ins. Co. of New York. (U. S.) atts 
(2). Necessity of payment during continued good health or lifetime of insured. 
137(2)—Provision that policy shall not take effect unless policy is delivered to insured and 
first premium paid during good health of insured is valid. Provision that policy shall 
not take effect unless policy is delivered to insured and first premium paid during good 
health of insured protects insurer against change of health between time of application 
and time of delivery. Pierce v. Life Ins. Co. of Virginia. (Ga.)... ae es 
137(2)—-Where life policy provided that insurer incurred no liability until delivery of policy 
and payment of full first premium during lifetime of insured, policy sent to insurer’s 
agent was not sent for unconditional delivery but for delivery after payment in full of 
first premium, and, when such payments had not been made in lifetime of insured, bene- 
ficiary acquired no rights under policy. Karp v. Metropolitan Life Ins. Co. <Mich.) 
137(2)—Provision in application that policy should not go into effect unless applicant 
was in same condition of insurability at time application was accepted and policy issued 
and that applicant continue in good health until policy was delivered and first premium 
paid is valid. Shaner v. West Coast Life Ins. Co. (U. S.) 
(3). What constitutes payment in general. 
137(3)—Present insurance held not effected by insured’s receiving from agent receipt for 
premium under life policy providing for present insurance, if conditional receipt signed 
by secretary of insurer and countersigned by agent is issued, where applicant received 
an informal receipt written, out on back of blank check or note, signed only by 
soliciting agent. Braman et ux. v. Mutual Life Ins. Co. of New York. (U. S.) 
§ 138. VALIDITY IN GENERAL. 
(1). In general. 
138(1)—Stipulation which is clearly part of policy and wholly exempts insurer from liability 
for death from specified diseases and limits liability for accidental death, when insured is 
engaged in hazardous undertaking is valid because parties to policy have right to make 
whatever insurance contract_they desire provided contract is not in violation of law, or 
contrary to public policy. Church Members Relief Ass’n v. Felker. (Ind.) ........... 
138(1)—Provisions restricting insurer’s liability will be given effect unless they are unreason- 
able, illegal, or contrary to public policy, notwithstanding forfeitures of policies are 
not favored, and will not be permitted unless clearly established. Citizens’ Ins. Co. of 
1 


1180 


New Jersey v. Railey et al. (Ky.) .............. Bchiters ect atiecs ee 35 
138(1)—Parties to insurance contract have right to assume or not assume certain risks, and 
Supreme Court must enforce contracts as they are written, unless they are contrary to 
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law of state or to some public policy. Lavender et al. v. Volunteer State Life Ins. 
Cy. Cie) .... 
138(1)—Parties have right to make insurance contracts where not contrary to law or public 
policy. New York Life Ins. Co. v. Ware. (Miss.) Ata eg oie ouen 
138(1)—Parties can make such contract for insurance as they may see fit, provided contract 
is not incontravention of law. Kearns v. Penn Mut. Life Ins. Co. (Wash.) 
(2). Discrimination between insurants. 
133(2)—-Bonus agreement by which insured would receive certain percentage of cash premiums 
insurer received from policies written in California would be contrary to Jaw, if made 
after i917, under statute prohibiting insurance companies from offering special induce- 
ments not set out in policy for acceptance of insurance contracts. Hine v. State Life 
Ins. Co. cf Indianapolis, Ind. (Cal.) a 
i 
140'%4—Statute forbidding industrial life insurance companies from issuing more than $500 
insurance on any one life would not bar recovery of less than that amount under policy 
which was in half benefit only, though face amount of policies issued exceeded $500. 
Cobbs v. Unity Industrial Life Ima. Co. (las)... .. 0-0. ccccesee se 
§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 
141(1)—Estoppel cannot, in itself, give right to cause of action on policy, but insurer may 
be estopped from asserting that it did not approve or accept application for insurance. 
In action on unissued life policy, representatives of insurer in charge of its local office 
held to have had authority to impart information to insured or his agent regarding dis- 
posal of insured’s application, and estoppel, of insurer to assert that it did not accept 
application could be based on such statements of agents. Reed v. Prudential Ins. Co. 
(a eee Sencaveer nadie : ce 
141(1)—In application for life policy, provisions requiring good health at date of delivery 
before liability attached may be waived. Wood v. Kansas City Life Ins. Co. (Mo.) 
(2). Payment of first premium. 
141(2)—General agent of life insurance company, notwithstanding contrary provisions to ap- 
plication, held authorized to agree that insurance should go itito immediate effect not 
withstanding nonpayment of first premium, and to waive payment of first premium. 
Massachusetts Mutual Life Ins. Co. v. Sexton (Ky.) 
(3). —— By acknowledgment of receipt of premiums, 
141(3)—Insurer held precluded from defense that premium on life policy was unpaid, where 
policy provided that insurance granted was in consideration of application therefor, 
copy of which was attached, and of payment of annual premium, and of payment of like 
premium on certain day in each succeeding year, which provision was conclusive evi- 
dence of payment of premium. Kamischer v. John Hancock Mutual Life Ins. Co. (Cal.).. 
§ 143. REFORMATION. 
(1). Grounds of reformation in general. 
143(1)—Equity will reform insurance policy so as to make it accord with and represent in- 
tention and agreement of parties. Flimin’s Adm’x v. Metropolitan Life Ins. Co. (Ky.) 
(3). Fraud and mistake in general. 
143(3)—Where insurer by mistake attached to policy double indemnity rider instead of rider 
for waiver of premiums in event of disability, and insured retained policy under mis- 
taken belief that it was in conformity with his applications, mistake was “mutual” and 
could be corrected in suit by insurer. Flimin’s Adm’x v. Metropolitan Life Ins. Co. 
Ky.) Lapeer emia ae 
adc When contractor orally applied for fire policy in his name without intending that 
policy protect any other person, and insured’s agent agreed to issue policy, but insurer 
inserted in the policy certain statements respecting ownership, and conditions and mort- 
gagee clause not requested, intended, or assented to by insured and without his knowl- 
edge such conduct held fraud on insured, justifying reformation of policy. Cardinal v. 
John Roshirt, Inc., et al. (N. Y.) : violins eiaere Saws 6 eee As aia ar ; 
143(3)—Insurance policy may be reformed to carry out intentions of parties after loss, 
when evidence of mutual mistake is clear and convincing. Davis et al. v. Universal 
Ins. Co. (Okla.) é 3 oa Pega ee aa ' 
143(3)—Where insurer’s agent, believing that fire policies in first mortgagee’s possession had 
been duly transferred to purchaser of insured premises at foreclosure sale, assured pur- 
chaser’s agent that such transfer had been effected, but inadvertently omitted to mail 
necessary indorsement to first mortgagee, mutual mistake entitled purchaser to refor- 
mation after loss. United States Fire Ins. Co. of New York v. Wooten (U. S.) 
143(3)—Where insurer’s agent admitted that partners may have told him to write their 
names in fire policy, which agent wrote in name of wife of one of partners, and partners, 
because of failure to read policy, did not learn of mistake until after loss occurred, 
there was “mutual mist-ke’’ authorizing reformation of policy. National Reserve Ins. 
Co. of Illinois v. Scudder et al. (U. S.) 
(4). As to property or interest covered. = 
143(4)—Rain policy taken out by automobile race association held properly reformed to con- 
form to application so as to indemnify against loss of expenses incurred in promotion 
of race instead of against loss of income, where evidence of character of insurance asked 
for and agreed to be provided was clear, though such policies were not generally written 
for income producing events and no other insurer would issue such policy. Wisconsin 
Auto Racing Ass’n, Inc. v. Home Ins. Co. (Wis.) ; 
(8). Right to reformation. 5 4 i 
143(8)—Where purchasers, pursuant to land contract, carried mutual fire policy as insured, 
making loss payable to “holders of deed” as their interest might appear, and purchasers 
defaulted on assessment and policy was duly suspended as to them, court properly found 
that purchasers were without rights where purchasers and vendors’ assignees sought to 
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reform policy so as to entitle such assignees to notice of assessment. Brink et al. v. 
State Mut. Rodded Fire Ins. Co. of Michigan. (Mich.) 

143(8)—Where plaintiff was otherwise entitled to have liability insurance “policy reformed, 
his failure to read the policy until after happening of accident held not fatal to his 
right to have policy reformed. Broida v. Travelers’ Ins. Co. (Pa.) ; 

143(8)—-As regards right to reformation, agent for purchaser of insured premises at ‘fore- 
closure sale could rightfully rely on assurance of insurer’s agent that fire policies, in 
first mortgagee’s possession, had been duly transferred to such purchaser, where agent 
intended to make transfer but inadvertently omitted to mail necessary indorsement to 
first mortgagee. United States Fire Ins. Co. of New York v. Wooten. (U. 

143(8)—-Insured’s mere failure to examine fire policy does not constitute such negligence or 
laches as will bar reformation after loss. National Reserve Ins. Co. of Illinois v. Scud- 
der et al. (U. S.) 

143(8)—That assistant to promoter taking ‘out rain ‘policy for auto racing association, who was 
also licensed insurance agent, was insurer’s agent under statute would not affect right 
to reformation of policy indemnifying against loss of income so as to indemnity against 


loss of expenses incurred in conformance with application. Wisconsin Auto Racing 
Ass’n, Inc. v. Home Ins. Co. (Wis.) 


§ 144. MODIFICATION. 
(1). In general. 

144(1>—Bonus contract by which insured, as inducement for his policy, was to receive cer- 
tain percentage of cash premiums insurer received from policies written in California 
through year 121 held not construable to include percentage of premiums collected from 
policies written in 1922 and thereafter, by correspondence in. which insured decided to 
to exercise option tc continue policy as paid-up insurance and insurer stated bonus agree- 
ment would be paid up, because correspondence related only to policy and original bonus 
agreement and did not express any intention Aq make new bonus agreement. Hine v. 
State Life Ins. Co. of Indianapolis, Ind. (Cal.) 

144(1)—Provision in application relating to taking effect of life insurance where premium is 
not paid to agent at time of application, held subject to modification by subsequent 
parol agreement. Massachusetts Mutual Life Ins. Co. v. Sexton (Ky.) 

(2). Fowers of agents and brokers. 

144(2)—-Insurer held not to have extended coverage of life policy providing for disability 
benefits only if insured was less than sixty years of age at time of commencement of 
disability, because of letters written by insurer where letters were written by officers 
or agents not authorized to make extension of * + seen under terms of policy. Pru- 
dential Ins. Co. of America v. Brookman. (Md 

144(2)—Thai fire policies issued through insurance department of bank were physically kept 
an escrow department of bank to be delivered to purchaser of real estate on full per- 
formance did not show authority of clerk in escrow <reartenent to issue policies or to 
change terms of policies already written. Allen et al. v. Merchants’ Fire Assurance 
Corporation. ( Wash.) 

(B) CONSTRUCTION AND OPERATION. 


§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
1). In general. 

146(1)—Where insurance contracts are unambiguous, they must be construed according to 
the plain and ordinary sense of the terms used by the parties. Goldsby v. Gulf _ 
Ins. Co. (Fla.) 

146(1)—Where two policy provisions are absolutely repugnant to one another, provision paz 
advantageous to insured will be enforced and other provisions ignored. Inter-Ocean 
Casualty Co. v. Alford. (Ga.) 

146(1)—Insurance contracts are construable in light of parties’ intention. 
Ins. Co. of Virginia. (Ga.) 

146(1)—Clauses of accident policy are to be construed as constituting contract between par- 
ties intended to be complete and harmonious instrument designed to accomplish reasonable 
end, and every word and phrase must be presumed to have been emplo verde i oe 
and be given meaning and effect whenever practicable. Wrobel v. ee. 
Fire & Life Assurance Corporation. (Mass.) 

146(1)—Parties to insurance contract have right to assume or not assume certain risks, and 
Supreme Court must enforce contracts as they are written, unless they are contrary to 
a of me or to some public policy. Lavender et al. v. Volunteer State Life Ins. 
‘o. (Miss. : Soeccccces 

146(1)—Clear and unambiguous insurance contract must be construed ‘as ‘any ‘other contract, 
and plain unequivocal language thereof given its plain —— Adams v. Metropolitan 
Life Ins. Co. (Mo.) ieneeé 

146(1)—In construing insur: ance contract, pertinent provisions of entire ‘instrument should 
be considered. Himelbloom v. Metropolitan Life Ins. Co. (Neb 

146(1)—Policy should be given reasonable construction as to effectuate purpose for which 
it was made. Oswald v. Equitable Life Assur. Soc. et al. (Neb 

146(1)—Natural and obvious meaning of insurance policy controls rather ‘than forced or 
strained construction. Davis v. tna Life Ins. Co. (Nebr.) 

146(1)—Life yolicy must be construed according to its terms in determining whether insured 
or irrevocable beneficiary, during former’s lifetime, did anything —s against 
beneficiary’s claim of right to elect between options in policy as to method of paying 
indemnity to her on insured’s death. Insurance policies are construed like other contracts. 
Ieine v. State Mutual Life Assur. Co. of Worcester, Mass. (N. 

146(1)—Law does not favor forfeitures of insurance policies. Westbrook v. Home Sec. 
Life Ins. Co. (N. C.) 


146(1)—Parties should not be deemed to have chosen wrong words in heading clause in 
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policy if another construction which gives harmonious effect to heading and clause to- 
gether can reasonably be found. Pennsylvania Co. for Insurances on Lives and Granting 
Annuities v. Ohio Farmers’ Ins. Co. (Pa.) 

144(1)—Intention of parties as evidenced by contract of life insurance is to be made effec- 
tive. Capuano v. Boghosian et al. (R. I. 

146(1)—Ljife policy is contract between insurer and insured which establishes contractual 
relationship between parties, whose rights are measured by terms of contract. Favazza 
v. New York Life Ins. Co. (Tenn.) 

146(1)—True_ meaning of life policy may not be varied to meet the exigencies of an owner 
who, during 17 years, took no action to enforce his rights. Sanderson v. Postal, Life 
Ins. Co. of New York. S.) 

146(1)—In action to recover on life policy, application providing that it was subject to 
approval of insurer would be accepted as contract of parties notwithstanding paragraph 
containing provision was in small tyoe where type was clearly legible and was of kind 
used in publication of — notices. Braman et ux. v. Mutual Life Ins. ve of New 
were: GH Bb cavccs ; case ; 

146(1)—In construing insurance. ‘contract, specific provisions must ‘control over general 
provisions. Clark v. North River Ins. Co. (U. S.) . 

(2). Language of policy. 

146(2) -Words employed in insurance contract must be so construed as to make effective 
general insurance purpose. Bahneman v. Prudential Ins. Co. (Minn.) 

146(2)—Insurance policy is a “‘contract’’ to be construed according to its sense and meaning 
as collected from terms used therein, which terms are to be understood in their plain, 
ordinary, and popular sense, unless they have generally in respect to subject-matter, as 
by known usage of trade or the like, acquired peculiar sense, distinct from popular 
sense of same words. Adams vy. Metropolitan Life Ins. Co. (Mo. 

146{2)—Jn interpreting mutual fire policy, parties’ intention must be gathered from language 
cmptored, and, with Swe CONMIECHENS 50 ROSEEG COS ONS One saelacees wiley Shaun 
he adopted. Rasceler et al. Worth Mutual Fire Ins. Co. of Butler County. (Pa.) .. 359 

146(2)—Clear and ennai policy terms must be given effect, although doubt as to 
meaning of policy should be resolved in insured’s favor. Lucas v. John Hancock Mut. 
Life Ins. Co. (Pa.) ; news 

(3). liberal or strict construction. 

146(3)—Ambiguity in insurance policy is resolved against insurer. Housh v. Pacific States 
Life Ins. Co.. (Cal.) 

146(3)—Where restrictions on use of automobile appeared on back of rental agreement 
between bailee and owner renting automobiles without drivers, and where not specifically 
made part of public liability policy, any ambiguity existing thereby —_ be construed 
against insurer. Universal Indemnity Ins. Co. v. Tenery et al. (Col.) . - 

146(3)—Rule that insurance contracts must be construed against insurer does not apply 
where contracts are unambiguous. Goldsby v. Gulf Life Ins. Co. (Fila. 

146(3)-—Insurance policy must be liberally construed in favor of object to * accomplished, 
and strictly against insurer. Prudential Ins. Co. of America v. Taher. ¢ a.) 

146(3)—Insurance contracts will be construed most strongly against se “_ et al. 
v. New York Life Ins. Co. (Ia.). 

146(3)—Policy should be construed to effectuate indemnities to insured or his dependents 
against loss rather than to defeat such indemnities, and, where any reasonable construc- 
tion can be placed on policy that will prevent defeat of insured’s indemnification for loss, 
that construction should be given to policy. When policy is ambiguous, or is susceptible 
of two different constructions, that construction should be given which is most favorable 
to insured. Church Members Relief Ass’n v. Felker. (Ind.) 428 

146(3—Where insurance policies are ambiguous or are reasonably susceptible of different 
constructions, courts will asent construction most favorable to insured. Federal Life 
Ins. Co. v. Bolinger. (Ind.) . 

146(3)—Health and accident policies, where uncertain, “must be construed against insurer 
and liberally in favor of insured to accomplish their purpose, and _ strictly to avoid 
forfeitures. Provident Life & Accident Ins. Co. v. Fodder et al. (Ind.) 

146(3)—Rule requiring construction of policy favorably to insured does not permit strained 
or unwarranted construction. Soukup v. Halmel et al. (IIl.) 

146(3)—Ambiguous words in policy must be construed in favor of insured. Federal 
Union Life Ins. Co. of Cincinnati, Ohio v. Richey’s Adm’x. (Ky.) ; 793 

146(3)—Ambiguous words in insurance contract will be pemetees in favor of insured. 
Federal Life Ins. Co. v. Sivels. (Ky.) Sage ; 1022 

146(3)—Insurance policies, where ambiguous _ or doubtful, are construed strongly against 
insurer. Allison v. AStna Life Ins. Co. (La.) Sa rel a ; : 

146(3)—Any conflict between insuring or other clause of olicy and insured’s application as 
to time when policy would become effective or would terminate must be resolved in 
manner most favorable to insured. Kennedy v. National Accident & Health Ins. Co. 
(Mo.) : 

146(3)-—Ambiguous, uncertain, or doubtful clause in insurance policy ‘should be construed 
against insurer. Hallock v. American Casualty Co. ‘ 

146(3)—Rule that ambiguous or inconsistent terms of life policy should be construed in 
insured’s favor does not justify ~_owe of insurance risk not assumed. weaned” 
v. Metropolitan Life Ins. Co. (Neb. : 

146(3)—Policy is liberally construed "7 yinsured’s favor in cases of doubt. Oswald v. 
Equitable Life Assur. Soc. et al. (Neb.) ... 

146(3)—Courts look with disfavor on iottions clauses in insurance Policies, and condi- 
tions creating forfeitures will be construed most strongly against insurer and never 
extended beyond strict words of policy. Court will never seek construction sustaining 
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forfeiture clause in insurance policy, if one which will defeat it is reasonably deducible 
from terms or words thereof. Insurance policy will be liberally construed ‘ uphold 
contract. Eaylor v. State Mut. Life Assur. Co. of Worcester, Mass. (N. J.) 

146(3)-- -Jnsuranc: policies will be literally construed to uphold contract, and condition creat- 
ing forfeiture will be construed strongly against insurer. Jablonski v. Girard Fire & 
Marine Ins. Co. (N. J.) 

146(3)—If there is doubt as to sense in which parties employed language of life policy 
and it is fairly susceptible of two interpretations, one more favorable to insured will 
be adopted. Clott v. Prudential Ins. Co. of America. (N. J. j 

146(3)—Forfeitures of insurance policies are not favored by courts. ‘Insurance contract 
under which it is sought to create forfeiture will be construed most strongly against 
insurer, and will not be extended beyond strict words of policy. Budrecki v. Fire- 
men’s Ins. Co. of Newark, N. J. (N. 


146(3)—Rule requiring construction of policy favorable to insured applies only where 


language thereof is ambiguous. Sneddon v. Massachusetts Protective Ass’n, Inc. 

146(3) Doubt or ambiguity in ‘construction ‘of insurance contract must be resolved against 
insurer. Shaw v. Citizens’ Casualty Co. (N. Y.) 

146(3)—Provision of life and accident policy exempting insurer from liability under. cer- 
tain conditions will be construed strictly against insurer. National Life & Accident 
Ins. Co. ef Nashville, Tenn. v. May. (Okla.) 

146(3)—In interperting mutual fire policy, parties intention must be gathered ‘from. language 
employed, and, when two “ee are possible, the one that preserves policy, should 
be adopted. Raseler et al. Worth Mutual Fire Ins. Co. of Butler County. (Pa.) 

146(3)—Clear and pesca « Fac ta policy terms must be given effect, although 2 as to 
meaning of policy should be resolved in insured’s favor. Lucas v. John Hancock 
Mut. Life Ins. Co. : 

146(3) — policy must be construed most strongly against | insurer. Mussouri State Life 
Ins. Co. Compton (Tex.) . 

146(3) Aabiiitas and uncertainties in life policy must be resolved against insurer. 
State Mutual Life Assurance Co. v. Stapp et al. (U. 

146(3)---Rule that ambiguity in insurance contract will be tesolved in favor of insured is 
inapplicable where contract is unambiguous and strained construction will not be resorted 
to to raise ambiguity. Minnesota Mut. Life Ins. Co. v. Cost. (U. S.) 

14643)—-Doubtful language on theft policy should be taken most strongly against 
Gross et al. v. Fidelity & Deposit Co. (U. 

146(3)—Ambiguous life policies should be construed in favor of assured and so as to avoid 
forfeiture of assured’s rights. Sanderson v. Postal Life Ins. Co. of New York. (U. S.) 

146(3)—Courts cannot by strained construction extend double indemnity ones sessing 
for. Davis v. Jefferson Standard Life Ins. Co. (U. 

146(3)—Accident policy must be construed most strongly against insurer. Howes v. United 
States Fidelity & Guaranty Co. (U. S.) ... ; 

146(3)—Papers prepared by insurance company, meaning of which is “doubtful, will be con- 
strued most strongly against company. American Credit-Indemnity Co. of New York v. 

R. Apt Shoe Co. (U. S.) ; Pct oat ele oe = ; 

146(3)—Insurance rolicies should be construed liberally in favor of insured and their 
beneficiaries. Gibson v. Equitable Life Assur. Soc. of the United States. (Utah) 

146(3)—While insurance contracts are to be liberally construed in favor of insured, courts 
must construe policies which parties have made and cannot write contracts for them. 
Collins v. Metropolitan Life Ins. Co. (Va.). PenaeeY Roatamaiete ; 

as Fire a must be construed in favor of insured. Valenti v. Imperial Assur. 
o,. Ave ; 

146(3)—Insurance policies are liberally construed in favor ‘of object to be. accomplished ‘by 
insurance, and conditions of policies are to be more strictly construed against insurer 
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where terms are uncertain. Collins v. Northwest Casualty Co. (Wash.)... 3 re 


(5). Effect of prior decisions. 
146(5)—Insurance contract made after rendition of Supreme Court decisions holding that 
provision of original life policy avoiding liability for insured’s death by suicide within 
year was not revived by reinstatement of policy must be regarded with reference thereto 
and governed thereby. American Life Ins. Co. of Alabama et al. v. Russell. (Ala.) 
§ 147. WHAT LAW GOVERNS. 
(2). Place of contract. 
147(2)—Action on life policy held governed by law of Michigan, where policy was issued 
and delivered and where insured was living. In action on life policy issued and de- 
livered in Michigan, Kentucky court would be bound by Michigan rule for determining 
materiality of misrepresentation in application if rule was of substantive law, but 
would not be bound if rule was of evidence. Chamberlain v. a Life e Accident 
Ins. Co. (Ky.) atin 3 
47(2) —Accident policy executed in Missouri by Missouri citizen and insurance company 
there doing business held governed by Missouri suicide statute which was part of 7 
M etropolitan Life Ins. Co. v. Siebert et al. (U. 
147(2)—-Life insurance contract made in Colorado “with ‘foreign insurer held subject ‘to 
Colorado statute defning insurer’s liability in case of default in payment of premiums 
after three years. Sanderson v. Postal Life Ins. Co. of New York. (U. 


(4). Effect of provisions of policy on application. 
147(4)—Where life policies were entered into with Russians in Russia and were payable 
there in imperial rubles, primarily from funds’ accumulated in St. Petersburg for that 
purpose, by New York insurance company, permitted to do business in Russia on con- 
ditions, also expressed in the policies, that all disputes in connection with company’s 
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business should be settled according to Russian laws and that all Russian obligations 

should be guaranteed by all the property of the company, Russian law determines 

company’s obligation to policyholders, irrespective of where suit is brought. Dougherty 

v. Equitable Life Assur. Soc. of United States. (N. Y.) 1 

§ 149. PRINTED AND WRITTEN PORTIONS OF POLICY. 

149—Indorsement on insurance policy, partially filled in in ink and inserted after form of 
policy was printed, if containing provisions antagonistic and irreconcilable with others of 
policy, would take precedence over and eliminate from policy such other provisions. 
Smooth v. Metropolitan Life Ins. Co. (La.) 

§ 151. CONSTRUING TOGETHER POLICY AND ACCOMPANYING PAPERS. 

(1). In general. 

151(1)—Where notice sent insured with policy stated that insured should see that dues were 
paid on or before first day of each month and secretary of insurer, by deposition in 
action on policy by beneficiaries, so interpreted notice, premium held payable on or 
before first day of succeeding month, regardless of stipulation in policy for payment on 
- before last day of immediate month. Sovereign aan W. O. W. v. Rhyne et al. 
(Miss. ) oe ; 

(2). Application as part of contract. 

151(2)—Application not incorporated in insurance 7 or attached thereto is not part of 
contract. Newriter v. Life & Casualty Ins. Co. of Tennessee. (Ala.) 

151(2)—Under statute, application for insurance cannot be considered part of policy or 
be admitted in evidence unless attached to policy, but statute does not relieve insurer 
ef liability on pelicy because copy of application is not attached. Century Life Ins. 
Co. v. Ccunts. (Okla.) 

151(2)—Where purported application for health and accident policy was attached to and made 
part of policy deiivered, accepted, and declared upon in suit instituted upon policy, 
application coukl -not thereafter be Sn by insured. Mutual Ben. Health & 
Accident Ass'n y. Ratcliffe. (Va. 3 

§ 152. CONSTRUING STATUTES AND CHARTER, ‘BY- LAWS, ‘OR RULES OF 

INSURER AS PART OF POLICY 
(3). Statutes and ordinances. 

152(3)—-Statutory provision for term insurance after default in payment of premium must 
be read into life policy giving no gptions because of insured’s indebtedness to insurer. 
Metcalf v. Metropolitan Life Ins. Co. (Cal.) 

152(3)—That application for insurance was by its terms | ne of life policy and paepested to 
provide that policy should not be effective unless first premium installment had been 
paid before death, held not to change effectiveness of acknowledgment in golicy that re- 
ceipt of premium was conclusive evidence of its payment even though policy stipulated 
that acknowledgment should not be binding until premium was actually paid. Kamischer 
v. John Hanceck Mutual Life Ins. Co. (€al.) 

Statute imposing liability, as aan ise to third persons, on owner renting 
automobiles without drivers, unless owner carries public liability policy insuring bailees 
against liability for negligence, held a controlling part of policy providing that pro- 
visions thereof conflicting with state statutes should be conformed thereto and protecting 
owner and ee as to public liability, and hence policy insured against liability and 
not merely against loss from liability. Universal Indemnity Ins. Co. v. Tenery et al. 
(Col.) 1401 

152(3)—Under statute "providing that ‘payments. on ‘disability policies cannot be deferred more 
than thirty days from notice and proof of disability, insured held entitled to payments 
beginning thirty days after insurer’s receipt of proot of disability and for pate pro- 
vided in statute for failure to make payments although policy provided that three months 
after receipt of proof payments would be made. Jones v. Metropolitan Life Ins. Co. (La.) 

152(3)- -Municipality may license and regulate operation of dangerous instrumentality upon 
its public streets and enact legislation requiring liability insurance for protection of pubiic 
as condition for use of streets by taxicabs. Where, at time of issuing liability insurance 
to taxicab owner, both insurer and insured had notice that ordinance gave right of 
direct action against insurer in favor of person injured by operation of taxicab, terms 
of ordinance would be read into insurer’s contract. Where ordinance requiring taxicabs 
operating in city to be insured provided that person injured by operation of taxicab 
could bring direct action against insurer, person so injured could bring direct action 
against insurer by joining it as party to suit against owner and operator of taxicab, 
notwithstanding clause in policy covering taxicab prohibiting direct action against insurer. 
Provision, in ordinance requiring taxicabs operating in city to be insured, that person 
injured by operation of taxicab could bring direct action against insurer, held not 
invalid as ~— public policy. Commercial Standard Ins. Co. et al. v. Shudde 
et ux. (Tex.) 

152(3)—Where life insurance contract was made in Colorado by New York Insurance Com- 
pany, New York statute relating to liability of insurance companies in case of nonpay- 
ment of premiums was not, as such, a part of the policy. Sanderson v. Postal Life Ins. 
Co. of New York. (U. S.) 

152(3)—State statutes relating to ‘life insurance became part of life insurance policy 
same extent as though expressly written into it. Thompson v. New York Life Ins. 
Co. u. &. 

152(3)- Coste controlling rights of parties under fire insurance policy containing mort- 
gage clause and issued by town mutual insurance company held made up of statutes 
respecting town mutuals and mortgage clause contained in policy. Bank of Cashton 
v. La Crosse County Scandinavian Town Mut. Ins. Co. (Wis.) 859 


§ 156. PARTIES TO CONTRACT AND RELATIONS BETWEEN THEM. 
(1). In general. 
156(1)—Promise of insurer’s agent, at time of soliciting policy, to pay proceeds to brother 
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who was taking out policy and was to pay premiums, constituted election by insurer to 
designate him beneficiary under policy. In re Reininger’s Estate CN... X.) 

§ 158. SUBJECTS OF MARINE INSURANCE. 

B. 259. IN GENERAL. 

159—Tower’s liability clause in marine policy for loss or damage to ‘“‘any vessel or vessels 
or craft” while being towed covered only loss or damage to vessels or craft in tow and 
not to their cargo, where insured offered no practical construction for, or explanation of, 
eed ay in clause. Bee Line Transp. Co. v. Northwestern Fire & Marine Ins. 

o. (N 

§ 169. PERSONS COVERED BY LIFE OR ACCIDENT INSURANCE. 

169—Under group policy issued to employer and certificate issued thereunder to employee, 
insured, to obtain disability benefits, must have either been eligible for insurance when 
policy was issued and continuously insured from date not more than three months there- 
after to commencement of disability or insured must have been continuously insured un- 


der policy for at least one year immediately preceding commencement of disability. tna 
Life Ins. Co. v. Padgett. (Ga.) 


§ 170.. AMOUNT OF INSURANCE. 

§ 173. —— SPECIAL PROVISIONS OF POLICY. 

173—Insured held entitled under health policy to recover under policy provision for 
monthly sickness benefit of $100, notwithstanding subsequent policy provision authorized 
insurer to release itself from further liability by paying $200, since conflict between 
provisions required enforcement of provision most favorable to insured to aaeene of 
conflicting provision. Inter-Ocean Casualty Co. v. Alford. (Ga.) 

§ 175. COMMENCEMENT OF RISK. 

175—-Employee insured under group policy with M. company could not recover from Ss. com- 
pany for disability accruing rac S. company took over insurance on M. company’s can- 
cellation of its policy. Harrod v. Sun Life Assur. Co. of Canada. (Ga.) .. 

175—Mere delivery of application for life policy to insurer’s agent, which application pro- 
vided that delivery of policy and payment of premium in full during applicant’s life 
time were prerequisites to effecting of insurance, did not effect insurance. Writing of 
life policy after insured was consulting physician subsequent to insurer’s medical exam- 
ination, and predating policy, did not effect insurance, where insured did not comply 
with terms necessary to make effective contract of insurance. Goldman v. New York 
bate ins. Co. EN. ¥.) : 

. TERM AND DURATION OF RISK. 

§ 177. -—-- TER™ FIXED BY POLICY IN GENERAL. 

177—P resentation of claim for disability benefits under accident or sickness policy does not 
ordinarily terminate contract. Brotherhood of Railroad Trainmen v. Woods. (Ky.) . 
177—Employee’s temporary lay off does not terminate employment or protection afforded by 
employee’s group insurance policy. Prudential Ins. Co. of America v. Bridgman. (Ky.) 

177—Time of taking effect of life policy controls as to policy’s termination, and upon pay- 
ment of annual premium insured is given full year’s insurance. Accident and health 
policy dated July 6th providing that policy was effective from date to August Ist, and 
for such further periods as monthly renewal premiums payable in advance on Ist of 
month would maintain policy in force, and delivered July 10th, upon which date initial 
premium was paid, entitled insured to one month’s insurance from date of delivery 
under provision in application that policy should not become effective until delivered, 
so that policy was in force on August 7th when accident occurred, although monthly 
premium due August Ist had not been paid. Where application for monthly premium 
payment accident and health policy provided that policy should not become effective 
until delivered, and policy provided that monthly premiums were payable in advance 
on lst of month, payment of monthly premiums on Ist day of August on policy delivered 
July 10th would entitle insured to one month’s insurance beginning on 10th day of 
August. Accident and health policy effective by its terms from date to August Ist, and 
by application from date of delivery, and for such further periods as monthly renewal 
premiums payable in advance on Ist of month would maintain policy in force, would 
not be construed as policy for limited term to August Ist and as monthly premium pay- 
ment policy thereafter, where initial payment made on date of delivery was described 
in policy as “monthly premium,” as regards date of expiration of policy where initial 
payment only was made. Kennedy v. National Accident & Health Ins. Co. (Mo.) ... 

177--Eraployer taking out group life policy, renewable from year to year, had right to permit 
policy to expire as to employee whom it considered to be no lonzer employed, though 
premium was vayable in part from contributions of employee. Venditto v. Soratt’s 
Patent (America), Limited. (N. J.) 

177—Group policy giving insured privilege of taking out individual policy within thirty-one 
days after discharge by employer held not to extend policy for such period as to author- 
ize recovery for death of insured after insurance month terminated, but within thirty- 
one days after employment terminated, where policy further provided that group protec- 
tion extended only to last day of insurance month in which employment terminated. 
Insured who, under group policy, had thirty-one days in which to pay premium and who 
was discharged August 12th, with insurance paid to August 3lst, and died September 
8th, held not covered by insurance on date of death, where policy provided that, upon 
termination of employment, insurance automatically terminated as of last day of insur- 
ance month during which termination of employment occurred. Schooley v. 


.1035 


ne 
Life Ins. Co. (Tex.) ; oe 


§ 179%. LOANS ON POLICIES. 

1791%4—Courts will not permit insurance company to’ enforce penalty for nonpayment of 
debt secured by policy. Provision in mortgage whereby insured mortgagor transferred 
all his rights in life policy to insurance company as security gave insurance company 


1480 





Topical Index 


enforceable lien on paid-up additions or dividend coupons, where policy provided for 
adding to face of policy dividends not withdrawn by insured. Commonwealth Life Ins. 
Co. v. Gault’s Adm’rs. (Ky.) 

179¥%2—Insurance loan contract providing for interest on loan payable in advance at next 
anniversary date of life policy, and, if not paid, company could declare whole loan due 
and apply surrender value to its satisfaction and cancel policy which was pledged as 
collateral, held valid, where full loan value of paid-up policy was borrowed, and loan 
and interest exceeded surrender value. Letter from insurer’s branch office advising 
that life policy had lapsed for nonpayment of premiums, which was evidently a clerical 
error and was not binding on insurer under policy provisions, held not to estop insurer 
from claiming cancellation of policy by default on loan thereon for nonpayment of 
interest. New York Life Ins. Co. v. Ware. (Miss.) ‘ 


VI. Premiums, Dues and Assessments. 


§ 180. NATURE AND GROUNDS OF OBLIGATION. 
180—Final sum, payable periodically to mutual insurance company by insured and subject 
to no change in amount or date of payment during insured’s membership is “‘premium” 
rather than “assessment.” Wissert et al. v. Farmers’ Fire Relief Ass’n of Butteville. 
(Ore.) JR cars aten haere aeRe a i : ; 1384 
$ 183. Amat NT OF PREMIUMS 
183—General law is that year’s insurance cannot be purchased by 1 paying premium for three 
months. Minnesota Mut. Life Ins. Co. v. Cost. (U. S.) 6S awe eae 
§ 184. REBATES FROM PREMIUMS. 
184—Insurance broker, giving insured receipt in full upon payment of premium less 
than that designated in policy, could not subsequently recover difference between amount 
paid and designated amount either on theory that statute prohibiting rebate of part of 
premium was violated or that broker was subrogated to rights of insurance company to 
which it paid premium. Agreement between insured and his insurance broker for pay- 
ment of premium less than that designated in fire policy did not render contract void, 
notwithstanding statute prohibiting rebate. Ashton Jenkins Ins. Co. v. Layton Sugar 
Co. (Utah) ; a toes ’ ; ; : 1447 
§ 186. P; AYMENT OF PREMIUMS. 
(1). In general. 
186(1)—Delivery of nuts to collector of premiums on industrial life policy held not sufficient 
payment of premiums, since life insurance is cash business. National Life & Accident 
Ins. Co. v. Ballentine. (Ark.) bib sas , 1172 
186(1)—Arrangement whereby insurance agent agreed | to “apply “unearned premium resulting 
from cancellation of first policy as payment of premium on second policy held within 
apparent if not actual authority of agent. Stuyvesant Ins. Co. v. D. C. Herndon & Co. 
et al. (Tex.) Sens er ; , 173 
(2). Time of payment. 
186(2)—Time is of essence of accident policy requiring payment of renewal premium before 
term expires. North American Acc. Ins. Co. v. Plummer. (Md.) 1333 
186(2)—When_ premiums on life policy have been changed from annual to quarterly basis 
by insured’s action accepted by insurer, payments cannot be placed back on annual basis 
so as to bind insured to make premium payments calculated on that basis, unless insured 
expressly or impliedly consents thereto. Stalnaker v. Lincoln Nat. Life Ins. Co. of 
Fort Wayne, Ind. (W. Va.) ; ; 1010 
(3). Payment to agent or broker. 
(3)—Soliciting agent, accepting renewal premium without delivering receipt signed by 
secretary and agent as required by accident policy, held insured’s agent for payment to 
insurer. Soliciting agent’s receipt for renewal premium ostensibly covering period 
beginning two days after expiration of original term limited in accident policy held 
inoperative as contractual change in policy, which prohibited any change therein by 
agent, where receipt was not signed by insurer’s secretary as policy required. Soliciting 
agent, who usually lacks power to make binding contract, held not “duly authorized 
agent,” within accident policy, contemplating reinstatement thereof by acceptance of 
premium after default. North American Acc. Ins, Co. v. Plummer. (Md.) 1333 
186(3)—As respects sufficiency of premium payment on automobile liability policy, insurer’s 
agency’s solicitor to whom premiums were paid held insurer’s “‘agent,’’ where he solicited 
application, delivered policy, and collected all premiums paid. Grossman vy. Langer. 
(Mich. ) : ; Sate ‘ 1130 
186(3)—Payment of premium to agent authorized to issue policies and collect premiums is 
payment to insurer, even though agent does not forward premium to insurer, and 
though he converts money to his own use. Stuyvesant Ins. Co. v. D. C. Herndon & Co. 
et al. (Tex.) ; 173 
(4). Payment by check or order. 
186(4)—Payment of premium may be made by check, where policy does not provide how 
such payment shall be paid. Missouri State Life Ins. Co. v. Compton (Tex.) 93 
(5). Payment by note. 
186(5)—Giving of note by insured and acceptance thereof by insurer as payment of pre- 
mium held of same effect as cash payment of premium. Missouri State Life Ins. Co. 
v. Pilcher (Ga.) : 
§ 192. LIABILITY TO ASSESSMENT. 
(1). In general. 
192(1)—Where mutual tornado insurer’s agent authorizedly accepts from one qualified for 
membership application, collects membership fee, appraises property, and transmits 
application and membership fee to home office, and secretary enters on proper records 
of insurer fact of receipt of application and membership fee, designating policy number, 
amount, kind, and term of insurance, according to application, insurance contract is 
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effected, rendering applicant liable for assessments. Kearney County Farmers’ Mut. 
Co. v. Howard. (Neb.) 
§ 195. LEVY AND COLLECTION OF ASSESSMENT. 
(1). In general. 
195(1)—Entry on minutes of meeting of mutual fire insurance company’s directors that it 
was agreed on motion, made, seconded, and carried, to levy special assessment on all 
insurance in force, held not merely notation of agreement to t assessment, but 
official record that motion to do so was made, seconded, and carried. No formal record 
of grounds for special assessment in minutes of mutual insurance company’s directors’ 
meeting, at which levied, was necessary, where corporation’s by-laws prescribed no 


form or mode of making assessment. Wissert et al. v. Farmers’ Fire Relief Ass’n of 
1 


Butteville. (Ore.) : 
(2). Notice of assessment. 
195(2)—Where purchasers, pursuant to land contract, carried fire policy in mutual company 
naming purchasers as insured, and provision was properly made for payment of loss to 
vendors’ assignees as their interest might appear, such assignees held not members of 
company and not entitled as of right to notice of assessment or of suspension of 
policy for nonpayment thereof. Brink et al. v. State Mut. Rodded Fire Ins. Co. of 
Michigan. (Mich. ) 
§ 197. ENFORCEMENT OF ASSESSMENT. 
(4). Evidence. 
197(4)—Testimony of mutual insurance company *s secretary that all policyholders received 
notice of regular and special assessment in certain year and his subsequent reference 
to annual assessment and special assessments in such year held not to disclose levy of 
more than one assessment during year in violation of by-law; annual premium not 
being ‘“‘assessment.” Wissert et al. v. Farmers’ Fire Relief Ass’n of Butteville. (Ore.) 
§ 198. kKEFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 
(1). Grounds of recovery in general. 
198(1)—Insured held not entitled to recover premiums paid on life policy covering sickness 
and accident on ground that after insured refused to present policy insurer’s agents 
refused to accept further premiums where policy specified particular method of cancella- 
tion, which was not pursued, and policy provided that insurer’s agents should have right 
to inspect policy, and inspection clause did not_impose forfeiture for breach of such 
provision. Westbrook v. Home Sec. Life Ins. Co. A 
198(1)—Insured receiving and enjoying life insurance for full time for which she has paid 
premiums held estopped to recover consideration paid. Fitzgerald vy. Illinois Life Ins. 
Co. et al. (Okla.) 
198(1)—-Due proof of existing disability held condition precedent to waiver of premiums 
and right to disability benefits provided for by policy ‘‘upon receipt of due proof” of 
disability. Lucas v. John Hancock Mut. Life Ins. Co. (Pa.) 
198(1)—-Where insurer, without having employed either of meiole ‘specified in life ‘policy 
with total, permanent disability clause, to determine whether total, permanent disability had 
ceased, wrongfully, but without fraud, claimed that it had ceased, discontinued disability 
payments, and demanded resumption of premium payments, insured, who ignorantly 
acted on assumption that insurer’s claim was rightful and based upon established facts 
not known to the insured, and made premium payments for several years to prevent 
cancellation of life policy, held entitled to recover premiums so paid, since payments were 
made under niutnal mistake of fact. New York Life Ins. Co. v. Talley. (U. S.) ... 
(5). Avoidance or forfeiture of policy. 
198(5)—Refusal of premium held not breach of health and accident insurance contract 
authorizing insured’s recovery of premiums paid, where policy made acceptance of any 
premium optional with insurer. Massachusetts Bonding & Ins. Co. v. McConnell. (Ga.) 
198(5)—-Where insured, before valid cancellation, sold property covered by fire policies, 
policies by their terms, became void, and ins sured lost — to, thereafter, demand return 
premiums. Adler v. Burnes. (Mass.) 
(6). Actions. 
198(6)—In actions to recover return premiums under fire policies, evidence held insufficient 
to present question for jury whether plaintiff made definite, unequivocal demand to 
cancel policies. Adler v. Burnes. (Mass.) ‘ Rahat te : os 


VII. Assignment or Other Transfer of Pulley. 


§ 203. RIGHT OF INSURED TO ASSIGN LIFE OR ACCIDENT POLICIES. 

203—Policy may create right in insured, such as right to surrender policy, which is superior 
to right of beneficiary, and which insured may convey to an assignee, but unless pol- 
icy expressly or by implication, empowers insured to give assignee right superior to 
that of existing beneficiary who has not released his right beneficiary takes precedence 
over assignee. Reserved right to change beneficiary does not affect essential nature of 
tights of beneficiary, and provision in policy allowing change of beneficiary providing 
policy is not then assigned does not imply right of assignment in insured which may 
give assignee right superior to that of ee beneficiary. Goldman v. Moses et al. 


( Mass.) 


208. VALIDITY OF ORAL ASSIGNMENT 


08—Life policy is transferable by delivery without written assignment. Redden yv. Pruden- 
tial Life Ins. Co. (Minn.) 


§ 

2 

§ 214. TRANSFER WITHOUT FORMAL ASSIGNMENT. 

214—Formal requisites of assignment of life policy, as set forth in policy, are intended for 
benefit of insurer, who may waive them, and assignee, and his creditors have no — 
to insist upon their observance. Goldman v. Moses et al (Mass.) 


§ 218. RIGHTS AND LIABILITIES OF ASSIGNEES. 
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§ 222. TRANSFER AS COLLATERAL SECURITY. 

222—Assignment of life policy, by insured and named beneficiary, as collateral security for 
debt, did not divest insured of general property in policy, but merely created lien in 
favor of assignee. Assignment of the life policy, by insured and named beneficiary, as 
collateral security for debt, held not equivalent to change of beneficiary and upon in- 
sured’s death, beneficiary named takes vested interest in proceeds of policy, subject to 
assignee’s lien. Where life policy was assigned, by insured and named beneficiary as 
security for debt, and insurer, upon insured’s death, paid over proceeds of policy to 
beneficiary, and assignee accepted payment from beneficiary of debt owed insured, out 
of proceeds of policy, and discharged assignment and transferred note and security to 
beneficiary, lien of assignee was discharged. Katz v. Ohio National Bank. (Ohio) 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


§ 229. NOTICE TO CANCEL. 
(1). Necessity of notice. 
229(1)—Provision in fire policy for notice of cancellation is for benefit of insured, and such 
notice must be given unless waived by him. Dent v. Froug’s Inc. et al. (Ark.) 
229(1)—Fire policy provision requiring five days’ notice to insured in order to cancel licy 
is for benefit of, and may be waived by, insured. Hanks v. Camden Fire Ins. Co. A pes 
(3). Notice to agent or broker. 
229(3)—-Where agent had no authority to put fire policy into effect before its approval by in- 
sured or to waive notice of cancellation, insurer’s instruction to agent to cancel policy, not 
accompanied by tender of unearned premium and return of policy, followed > agent’s 
cancellation and procuring of other insurance without notice to insured, held ineffectual 
4t° cancel policy. Dent v. Froug’s Inc., et al. (Ark.) 
§ 230. REPAYMENT OF UNEARNED PREMIUM ON ‘CANCELLATION. 
230—Where agent had no authority to put fire policy in effect before its approval by insured 
or to waive notice of cancellation, insurer’s instruction to agent to cancel policy, not ac- 
companied by tender of unearned premium and return of policy, followed by agent’s 
cancellation and procuring of other insurance without notice to insured, held ineffectual 
to cancel policy. Dent v. Froug’s Inc. et al. (Ark. 
230—Where agent writes policy in one company and collects premium, ‘and later policy is 
canceled and cancellation is ratified by insured and agreement is made that unearned 
premium should be applied on another policy in another company, and agent writes 
policy but fails to apply unearned premium money, and second insurer cancels policy, 
second insurer is liable for unearned premium. Stuyvesant Ins. Co. v. D. C. Herndon 
& Co. et al. (Tex.) 
§ 232. ACTS CONSTITU TING CANCELLATION. 
232—Insurer could not escape liability on insurance binder covering liability for damages 
resulting from blasting on ground that before blasting occurred binder was canceled, 
where there was no surrender of binder nor_acceptance by insured of new incomplete 
binder issued Py another insurer. Thompson-Cadillac Co. v - Unites States Coney Co. 
et al. (Was 2 
234. RATIFICATION OF INVALID CANCELLATION. 
Furnishing proof of loss on fire policy issued by agent to replace policy canceled with- 
out notice to insured held not ratification of cancellation, where insured did not know 
of substituted policy until after fire and never received or accepted it and proof of loss 
stated that it was made to preserve rights with ee to canceled policy. Dent v. 
Froug’s, Inc. et al. (Ark.) Pata Rh eee 
235. EVIDENCE OF CANCEL LATION. 
35—In action on allegedly canceled fire policy, evidence that check was delivered to intimate 
of one of parties insured at such insured party’s home held insufficient to show pay- 
ment of return premium where check was never cashed. qian et al. v. Dubuque Fire 
& Marine Ins. Co. (Pa.) . ; 
236. OPERATION AND EFFECT OF CANCELLATION. 
36—Insured whose group insurance coverage was canceled and who paid no further pre- 
miums three months after total disability began and employment ceased could not recover 
under certificate providing that insurance in force would be paid to insured totally and 
a se for period of six months. Johnson y. Missouri State Life Ins. Co. 
et al. (2 5 : 


§ 237.—REMEDIES FOR WRONGFUL CANCELLATION. 

237—Insurer’s default in payment of accrued installments under accident policy does not 
work breach of entire contract, but affects only rights of parties as to benefits accrued. 
Brix v. People’s Mut. Life Ins. Co. (Cal.) .. 

37—To recover for breach of total and permanent disability clause of life ‘policy ‘plaintiff 
must show that he was totally and permanently disabled within meaning of policy, that 
insurer received due proof of such disability, that insurer repudiated contract, that 
insured accepted repudiation and gave notice to insurer of his election to treat contract 
as breached, except for purpose of ascertaining damages, and the damages sustained by 
insured. In action for breach of total and permanent disability clause of life policy, 
evidence supported finding that insurer had repudiated the contract. Insured’s action 
for breach of contract more than six months after occurrence of total and permanent 
disability and after insurer had repudiated total and permanent disability clause of 
life policy held acceptance by insured of such repudiation. Illinois Bankers’ Life Ass’n 
v. Armstrong. (Ind.) 

—Life insurer’s refusal to make disability payments until “satisfactory proof” of ‘dis- 
ability held not repudiation of insurance contract requiring “due proof” and did not 
authorize suit for breach of insurance contract and recovery of present value of dis- 
ability payments which would come to insured during his life. Insured held not entitled 
to recover present value of future installments of disability benefits based on his ex- 
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pectancy because of insurer’s refusal to make disability payments, but was confined to 
suit upon contract for past-due disability installments, if he established his right 
thereto. Rishmiller v. Prudential Ins. Co. (Minn.) 

Damages cannot be awarded for anticipatory breach of insurance contract to pay ‘ month- 
ly disability indemnities, in absence of finding by jury of clear unconditional present 
intention of insurer not to pay in future. Allegations in petition for anticipatory breath 
of insurance contract to pay monthly disability indemnities, of insured’s life expectancy 
and good health, except for her injuries held proper to be considered in determination 
of future damages. American Bankers’ Ins. Co. v. Moore (Tex.) 

237—Allegation that insurer refused to furnish claim blanks and denied all ‘liability, and 
refused to make any disability payments under policy, sufficiently alleged unqualified 
refusal to perform whole of policy to allow insured to sue to recover whatever loss she 
had sustained. In suit on health and accident policy in which renunciation, breach, and 
cancellation of policy were unqualifiedly alleged, unqualified renunciation and breach of 
policy would be assumed in considering sufficiency of petition as against general de- 
murrer. Where insurer renounced its liability under policy providing for weekly pay- 
ments in event of total disability and refused to make any payments to totally disabled 
insured, insured could maintain action for entire breach and could recover in one suit 
present value of all she would have received if contract had been performed. Sanders 

v. Universal Life & Accident Ins. Co. (Tex.) 
—Where insured demanded more from insurer than he was entitled to receive under dis- 
ability clause of life policy and insurer in return offered less than it was obligated to 
render and each in good faith insisted on own interpretation of contract, there was no 
“anticipatory breach’’ of contract to pay disability benefits, and insured was entitled to 
recover ee based on life expectancy. Kimel et al. v. Missouri State Life Ins. 
Co: CU. ) 

§ 238. RIGHT OF INSURED TO SURRENDER IN GENERAL. 
(1). In general. 
238(1)—Where property is owned and insured jointly, one owner cannot cancel policy and 
substitute another without co-insured’s consent. Jones et al. v. Dubuque Fire 

Marine Ina. Co. (Pa.) .......5.. oes : 

(2). Authority of agent. 

238(2)—Agent securing policy cannot cancel policy and substitute another unless specifically 
authorized. Jones et al. v. Dubuque Fire & Marine Ins. Co. (Pa.). 

238(2)—Where insurance agent was without authority to accept notice of exercise of option, 

after default in payment of premium, to surrender life policy, delivery of policy at of- 

fice in his charge held ineffective though assignee thought it was dealing with insurer 

and that surrender was immediately effective. Fidelity Mutual Life Ins. Co. v. Mer- 

chants’ & Mechanics’ Bank et al. (U. S.) 

239. RIGHT TO SURRENDER LIFE OR ACCIDENT POLICIES. 

Where policy does not, permit insured to change beneficiary, beneficiary’s rights may not 
be cut off without beneficiary’s consent. Where policy reserves to insured right to change 
beneficiary, insured retains full control of policy, and may exercise all 
under without consent of beneficiary. Where right to change beneficiary 
reserved to insured, beneficiary has merely expectancy, which may be decreased in value 
or entirely cut off without beneficiary’s consent upon insured’s exercising his options 
under policy. La Londe v. Roman Standard Life Ins. Co. (Mich.) ‘ 

9—Insured’s wife, irrevocably designated as beneficiary in life policy authorizing insured 
to surrender it for cash surrender value, borrow thereon, assign it to insurer as security, 
and exercise any of five options as to surplus, could not surrender or cancel it without 
insured’s consent nor receive any money from insurer under such provisions during 
insured’s life, though her interest was vested. Knoche y. Mutual Life Ins. Co. of 

New York. (Pa.) ‘ eaten Seas ‘ 

§ 240. ACTS CONSTITUTING SURRENDER AND ACCEPTANCE. 

240—Request for cancellation of fire policies, ad basis for recovery 
must be unequivocal and absolute. Adler v. Burnes. (Mass. : 

240—Where right to change beneficiary was expressly reserved to insured, insured could 
obtain cash surrender value of policy, without first changing beneficiary to himself or 
his estate by surrendering policy accompanied by release to insurer. La Londe vy. Roman 

Standard Life Ins. Co. (Mich.) 

241. VALIDITY OF SURRENDER. 
41—Insured’s surrender of life policy to insurer while insane was invalid and ineffective. 

Knoche v. Mutual Life Ins. Co. of New York. (Pa.) Wate wa wd Ale awake : 1241 
242. EVIDENCE OF SURRENDER. 

—Evidence required finding that insured surrendered fire policy upon receiving notice of 
~ cancellation with knowledge that policy entitled him to continuance of insurance there- 
under for five days after notice, precluding recovery for fire damage, incurred within 
five-day period on theory that immediate surrender of policy was caused by fraud or 
mistake. Hanks v. Camden Fire Ins. Co. (Mo.) 

—Copies of written instrument purporting to give names of employees covered by em- 
ployer’s group policy did not constitute conclusive evidence of cancellation of insurance 
on employee whose name was omitted, where there was no direct proof that employer 
had taken steps required by policy to effect cancellation. Bullock v. tna Life Ins. 
Co. of Hartford, Conn. (Mo.) 

§ 243. OPERATION AND EFFECT OF SURRENDER. 

243—Letter sent to insurer by employer’s office manager requesting cancellation of group 
policy covering employees did not effect cancellation or surrender of policy at time of 
employee’s death, where death occurred before fnsurer received letter of cancellation. 

Inter Southern Life Ins. Co. v. Esenbock. (Ky.) 

243-—Where surrender of life policy by insured was accepted by letter of insurer promising 
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payment of surrender value, obligation of insurer to pay surrender value became fixed 
and was not changed by death of insured before its payment, and hence beneficiary could 
recover only surrender value and not face value of policy. Lauer v. Michigan Life Ins. 
Co. (Mich.) 7 atte re Ms re 
That insured who voluntarily surrendered policy with release to insurer to obtain cash 
surrender value died before payment was made by insurer did not make insurer liable 


for more than cash surrender value of policy. La Londe v. Roman Standard Life Ins. 
Co. (Mich.) 


243- 


243—Where insured surrendered fire policy on day he received notice of cancellation and ac- 
cepted return of full premium paid with knowledge of his right to five days’ notice, 
insurer’s liability on policy was immediately terminated, notwithstanding policy pro- 
vided for five days’ notice of cancellation; hence insured could not recover for fire 
damage incurred five days after surrender of policy. Hanks v. Camden Fire Ins. 
Co. (Mo.) ‘ ery ie. oe 
243—Wife’s release or assignment of her vested interest as irrevocable beneficiary under 
policy insuring husband’s life to insurer while insured was insane transferred all of her 
rights and benefits thereunder on insured’s death without having regained faculties or 
attempted to exercise rights granted him by policy. Knoche v. Mutual Life Ins. Co. 
of New York. (Pa.) : .1240 
243—Cancellation of group policy by employer terminated insurance as of date of cancellation. 
Privilege of conversion within thirty-one days after termination of group policy did not 
operate to keep insurance in force because such privilege was only an option extended for 
thirty-one days for another policy. Under group policy containing conversion privilege 
within thirty-one days after termination of insurance, beneficiary could not recover when 
insured died within thirty-one days after employer canceled policy, and insured had not 
exercised right to conversion. Missouri State Life Ins. Co. v. Kinkle. (Tenn.) 
§ 246. RESCISSION BY AGREEMENT OF PARTIES. 
246—In action by insured to rescind agreement by which total disability clauses of two 
life policies were canceled and insurer agreed to make disability payments under third 
policy, evidence supported finding that there was consideration for cancellation agree- 
ment and that insured’s consent was not procured by false or fraudulent representations. 
Cass v. Pacific Mut. Life Ins. Co. of California. (S. D.) 1003 
246—-Cancellation of policy by agent was legally effected, where it was made with knowledge 
and consent of insured. Stuyvesant Ins. Co. v. D. C. Herndon & Co. et al. (Tex.) 173 
§ 247. RESCISSION BY INSURER. 
247—-That life insurer, allegedly within contestable period, tendered back to beneficiaries the 
premiums paid, held not tantamount to assertion of invalidity of policies of insurer’s 
election to void them, nor manifestation of contention by insurer that issuance of pol- 
icies was induced by fraud and that they were void. Running of two-year period after 
which incontestable clause was to become operative did not stop with death of insured 
under life policy, but continued in favor of beneficiaries, so that insurer’s pleas which 
were filed after two-year period and were first manifestation of insurer’s undertaking to 
void policies because of alleged fraud came too late. State Mutual Life 


Assurance 
Co. v. Stapp et al. 


IX. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 
ranty or Condition. 
(A) GROUNDS IN GENERAL. 
§ 250. STATUTORY PROVISIONS. 
(1). In general. 
250(1)—Entire standard fire policy becomes void if insured, with intent to deceive, has 
concealed or misrepresented any material fact or circumstance increasing risk or con- 
tributing to loss, or if he has practiced any fraud or false swearing touching any 
matter relating to insurance or subject thereof before or after loss. Juneau Store Co. 
v. Badger Mut. Fire Ins. Co. et al. (Wis.) 
(2). Companies subject to statute. 
250(2)—Statute providing that misrepresentations made shall not avoid life policy unless 
matters misrepresented contributed to death of insured held applicable to assessment 
insurance companies. Yancey v. Central Mut. Ins. Ass’n. (Mo.) 
REPRESENTATIONS. 
- IN GENERAL, 
has right to set up its own standards, to avail itself of its own experience 
and that of others, to ask questions of applicant, to rely upon answers as true, and to 
act thereon. Chamberlain v. National Life & Accident Ins. Co. (Ky.) 

a - MATERIALITY. 

‘Material representation” in application is one that would influence prudent insurer in 
determining whether to accept risk, or in fixing amount of premium. Lee v. All States 
Life Ins. Co. (Ga.) : 

—Under law of Michigan, if misrepresentation in application for life insurance affects 
insurer’s willingness to enter into contract, misrepresentation is ‘‘material’’ to risk, and 
ey cannot be had upon policy. Chamberlain v. National Life & Accident Ins. Co. 
(Ky.) ; 
-Insured’s misrepresentations or false statements in application for life policy are im- 
material, and do not avoid policy unless they contribute to or cause insured’s death. 
Sappington v. Central Mut. Ins. Ass’n. (Mo.) ; 
255—Statement “material to the risk,” within statute declaring provision in insurance policy 
that false statements therein shall render it void or voidably ineffective, unless such 
statement was material to risk, is statement concerning fact which would induce insurer 
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to decline insurance or charge higher premium. Ohio Casualty Ins. Co. v. Stewart. 
(Tex.) 
255—Test in determining whether misrepresentation of fact in procurement of policy was 
“material” is whether information of the fact imparted at time of applying for insur- 
ance would have caused enhanced premium to be charged or led to rejection of the 
risk, and such question is determinable by practice and usage of life insurance com- 
panies generally. Clemmer’s Adm’r vy. Jefferson Standard Life Ins. Co. (U. S.) 894 
255—Misrepresentations material to the risk of an insurance policy are fatal. a Ben. 
Health & Accident Ass’n v. Ratcliffe. (Va.) 
§ 256. - EFFECT OF MISREPRESENTATION. 
(1). In general. 
256(1)—False represent: _ material to risk will vitiate life policy. Anderson v. 
Life Ins. Co. (N. : 
nists ce, concerning ‘matter of sufficient importance naturally and reason- 
ably to influence judgment of insurer in making contract is ‘‘misrepresentation increas- 
ing risk of loss’? which will avoid policy. Provident Life & Accident Ins. v. Ivy. (Tenn.) 
(2). Knowledge and intent of applicant. 
256(2)—Knowingly making false statement in application, in order to procure insurance, 
constitutes actual fraud, although insured may not have intended to prejudice insurer’s 
rights. Lee v. All States Life Ins. Co. (Ga.) ... 669 
256(2)—If by substantial falsity of material answers in application ‘for insurance insurer 
was induced to issue policy, it may avoid liability irrespective of insured’s knowledge 
that they were untrue. Mutual Ben. Health & Accident Ass’n v. Smith. (Ky.)... 1328 
256(2)—-Misrepresentations will avoid life policy if they are, in fact, false and material to 
risk, even though applicant acted through mistake or in good faith. Western i one. 
ern Life Ins. Co. v. Tomasun. (Ill.) ....... os SF 
§ 257. CONCEALMENT. 
§ 258. —— IN GENERAL. 
258—To avoid fire policies, matter concealed either must have been concealed with intent 
to deceive and defraud or else matter concealed must have increased risk insured 
against. Romain v. Twin City Fire Ins. Co. et al. (Minn.). 1363 
258—Insured’s failure to disclose ‘conditions affecting the risk of which he is aware makes 
contract voidable at insurer’s option. Insurer’s refusal to consider itself bound by health 
policy held election to treat it as void for insured’s failure to disclose material facts as 
to health in application for policy. Rust v. Metropolitan Life Ins. Co. (Del.) 
§ 260. — MATERIALITY. 
260—Failure of insured to disclose that two other companies, in addition to the one named by 
him in application for accident policy, had paid him indemnity for prior accident held 
not to preclude recovery on policy as ‘‘misrepresentation increasing risk of loss.”’ Fail- 
ure of insured in application for accident policy to state previous accident policies had 
been/ canceled held not to preclude recovery on policy, where application stated that 
indemnity had —. received for previous injury. Provident Life & Accident Ins. 
Co. v. Ivy. (Tenn 
262. FRAUD OR FAL SE SWEARING IN OBTAINING INSURANCE. 
262—Willfully false representations in unattached application, where furnishing actual basis 
on which life policy was issued, will ordinarily void policy on theory that insurance was 
fraudulently procured. Material fact misrepresentations by insured if fraudulently made 
to induce acceptance of risk, will void policy, although application is not attached 
thereto, where application is basis uvon which policy is issued. Lee v. All States Life 
Ins. Co. (Ga.) : Sie’ Aas rea ur te 3 ‘ ; 
262—-False representations in application for insurance, if fraudulently made, will defeat 
recovery under policy regardless of their materiality. Mutual Ben. Health & Accident 
Ass’n v. Smith. (Ky.) 3 Ba ciche : 
§ 263. WARRANTIES. 
§ 265. —— DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 
265—Declarations in application for life policy that applicant did not have heart disease, and 
that answers were written by her or strictly in accordance with her directions were 
“representations,””’ and not ‘“‘warranties.” Terry et ux. v. Texas Prudential Ins. Co. 


—— WARRANTIES AS PART OF CONTRACT. 

266—Declarations in application for life policy that applicant did not suffer from heart 
disease, and that answers were written by her or strictly in accordance with her direc- 
tions, did not have contractual effect of warranties, where application was not attached 
to and made part of policy. Terry et ux. v. Texas Prudential Ins. Co. (Tex.) 1272 

§ 267. FULFILLMENT OR BREACH. 

267—To render life policy void for falsity of warranty that answers in application therefor 
are true to best of applicant’s knowledge and belief, they must be substantially untrue, 
not merely in fact, but to bést of applicant’s knowledge ‘and belief. Combs v. Burbank 
Mutual Life & Benefit Ass’n. (Cal.) ; wa Sas 
268. —— EFFECT OF BREACH. 

268—Statute providing that misrepresentations made in securing life policy shall not avoid 
policy unless matters misrepresented contributed ae death of insured applies to false war- 
ranties as well as to misrepresentations. Yancey v. Central Mut. Ins. Ass’n. (Mo.) 

§ 269. CONDITIONS PRECEDENT 

269—Judgment creditor held entitled to summary judgment against debtor’s indemnity insur- 
ance carrier, notwithstanding defense of insured’s nonco-operation based on his failure 
to attend trial, where insurer’s process server neglected opportunity to serve subpoena 


on insured in apparent effort to obtain postponement. Hoff v. St. Paul- Pee In- 
demnity Co. of St. Paul. (U. S.) 1117 
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(B) MATTERS BELATING TO PROPERTY OR INTEREST INSURED. 


§ 280. DESCRIPTION AND CONDITION OF GOODS. 
280—W here insured in contract for theft insurance and in proof of loss warranted that he 
purchased automobile new for $4,250, whereas he purchased automobile after it had been 


used considerably for $1,650, breach of warranty precluded recovery by insured. Justry 
v. Northern Ins. Co. of New York (N. Y.) 


ve eiid weet cet nec aateen 188 
§ 282. TITLE OR INTEREST OF INSURED. 
(1). Construction and effect of provisions of policy. 

282(1)—That insured made no application, nor any representations concerning his title to 
property sought to be insured against loss by fire did not invalidate policy provision 
that policy should be void if insured was not sole and unconditional owner of property. 
Citizens’ Ins. Co. of New Jersey v. Railey et al. (Ky.). ; Pe 

282(1)--Frovision of fire policy covering restaurant equipment, that licy should be void if 
interest of insured were other than unconditional and sole + nt pe is valid. Home Ins. 
Co. v. Miller. (Va.) ; 

282(1)—“‘Unconditional and sole “ownership” requirement within fire policy means that no 
person other than insured has any title to property and that insured alone will sustain 
entire loss if property burns. Unconditional and sole ownership requirement in fire 
policy, in absence of fraud by insurer, is valid, unless regen is waived. Valenti 
v. Imperial Assur. Co. (Vt.)... 

282(1)—Provision in standard fire policy that entire policy ’ should be void if interest of 
insured is other than unconditional and sole ownership refers to state of title as of 


date of policy and not as to date of fire. De Keyser v. National ee! Ins. Co. of 
America. (Wis.) .1113 


(2). Character of title or interest in 1 general. 
282(2)-—Fire policy requirement that insured owned land in fee simple is satisfied by com- 
plete equitable title or estate in insured, and insured in possession of property and entitled 
to legal title has sole and unconditional ‘ownership, as well as “title in fee simple.” Insured 
held entitled to recover on fire policy requiring insured to own property in fee simple, 
where evidence showed that he was in possession of property, had al full purchase price 
thereof, and had erected insured’s buildings thereon, notwithstanding insured’s deed was 
void for insufficiency of description. National Fire Ins. Co. v. King. (Ga.) 


282 on title is not test of ownership within terms of standard fire policy. Gallotti 
et al. Continental Ins. Co. et al. (N. Y.) 


282(2)—-That debtor who transferred automobile in payment of debt retained possession of 
automobile and had right to repurchase automobile upon payment of debt if creditor 


had not converted automobile into money held not to render creditor’s title conditional 


so as to bar recovery upon automobile fire policy. Saxman v. United States Fire Ins. 
Co. of New York. (Pa.) 


362 


1391 


. 873 
282(2)—Provision avoiding fire policy if insured’s interest in property is other than uncon- 


ditional and sole ownership applies to time of issuance of policy. American Ins. Co. 
of Newark, N. J. v. Gregory et ux. (Tex.).... any Soa eaten 
(4). Particular estates or interest. 

282(4)—Owners of undivided one-third life interests in property held not entitled to recover 
on fire policy issued to one owner under provision that policy should be void if insured 

was not sole and unconditional owner of property, in absence of proof that insurer or 

its agent knew of nature of title, or that insured was acting as agent for co-owners. 

Citizens’ Ins. Co. of New Jersey v. Railey et al. (Ky.) 

(5). Title in husband or wife. 

5)—-Where wife had eauitable interest in property insured by husband, 

to property held not “sole and unconditional ownership” required 

Hurley v. Girard Fire & Marine Ins. Co. (Ga.) 

282(5)—Husband holding property with wife as tenants by entirety is not “unconditional 
and sole owner” and hence cannot recover on fire policy which is to be void if interest 
of insured be other than unconditional and sole ownership, since husband is not “sole 
owner” because his wife has rights as great as his in property, and is not “unconditional 
owner” because his interest will cease if he predeceases her. Porobenski vy. American 
Alliance Ins. Co. of New York. (Pa.) 

282,5)-—Where insured had informed insurer’s agent that restaurant equipiient was owned 
under conditional sales contract but had not informed him that title was in wife, in- 
sured could not recover on fire policy covering such equipment, in view of provision of 
policy that pwoticy should be void if interest of insured were other than sole and uncon- 
ditional cwnership. Home Ins. Co. v. Miller (Va.) 
2(5)—Recovery could not be had on fire policy requiring unconditional and sole owner- 
ship if insured property was owned jointly by insured and his wife, where no fraud 
or waiver was claimed. Fire policy provision specifying property insured and including 
all belonging to insured or any member of insured’s household held to control uncondi- 
tional and sole ownership provision, and to authorize recovery notwithstanding insured 
and his wife owned property. Valenti v. Imperial Assur. Co. (Vt.).... ; 1391 

(8). Vendor and purchaser of real property. 

82(8)—Default of vendee in land contract subsequent to date of standard fire policy does 
not change insured vendee’s status as “unconditional and sole owner” of insured prem- 
ises or effect ‘“‘change in interest, title or possession” of insured premises, as would 
void policy under terms thereof, in absence of forfeiture of land contract by vendor, 
assignment of contract by vendee, or acts by vendee amounting to surrender of his 


rights under contract. De Keyser v. National Liberty Ins. Co. of America. (Wis.)..1113 
§ 283. INCUMBRANCES. 


(5). Entire or severable contracts. 
283(5)—Fire policy expressly not covering encumbered chattels held not to cover chattels 
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exempt from execution to specified amount in value on claiming of exemption which 
were mortgaged by husband without signature of wife, where exemption was not claimed 
at time of loss. Under fire policy expressly not covering encumbered chattels, existing 
or subsequent incumbrances operate to withdraw property from protection of policy but 
do not work forfeiture. Mielke v. National Reserve Ins. Co. (Wis.) 
§ 284. SOLVENCY OF DEBTORS 
284—That insured’s total outstandings - at time of application for credit policy amounted to 
about $175,000, of which about $44,000 was due from F., whereas in application 
outstandings were stated as approximately $150,000 and amount due from F. as approxi- 
mately $40,000, held insufficient to avoid liability on policy if statements were made in 
good faith. Insured held not to have misrepresented amount of outstandings in apply- 
ing for credit policy because insured did not include trade acceptances, where insured 
negotiated acceptances and received cash or equivalent thereof for goods sold. Insurer 
could not avoid liability on credit policy because insured, in stating amount of outstand- 
ings in application, did not include trade acceptances, where insurer was informed 
during negotiations for policy that it was insured’s custom to take trade acceptances 
in large amounts, and insurer should have made inquiry if it wanted information. 
Insured’s statement, in application for credit policy, that since application for prior 
policy insured had made no change and did not contemplate making change in manner 
of conducting business, held not misrepresentation so as to avoid liability because insured 
offered to customer future dating on goods sold, where no contract respecting such offer 
was ever executed and offer was made more than six weeks before application was 
signed. As respects whether credit policy was voided because insured took trade accep- 
tances extending time of credit beyond that stated in application, policy must be read 
in light of insurer’s information as to insured’s custom with regard to taking trade 
acceptances. Provision of credit policy allowing recovery only if insured did not take 
action with respect to debtor’s account operating against its prompt collection held not 
violated because insured took trade acceptances, where insurer was fully informed as to 
insured’s method of doing business and its customary use of trade acceptances. American 
Credit-Indemnity Co. of New York v. E. R. Apt Shoe Co. (U. S.) 
288. OTHER INSURANCE 
(2). Concurrent insurance. 
288(2)—*‘Concurrent insurance” within fire policy prohibiting concurrent insurance means 
that other insurance must have, at least, purported to operate at same time upon same 
property. Provision of fire policy prohibiting concurrent insurance even under invalid 
policy held not to apply to transactions, where insured did not enter into contractual 
relation. St. Paul Fire & Marine Ins. Co. v. Westmoreland. (Tex.) 
(C) MATTERS RELATING TO PERSON INSURED. 
§ 291. HEALTH AND PHYSICAL CONDITION. 
(1). In general. 
291(1)—Where question in application for health and accident policy as to whether insured 
had ever made claim for injuries was followed by indorsement, “‘Sprained ankle prior to 
11-14-27,” and back of application contained indorsement exempting insurer from liability 
for disability resulting from sprained ankle, insurer could not treat insured’s failure to 
state that he had filed claim for ankle injury with another insurer as willful misrepre- 
sentation of material fact. Mutual Ben. Health & Accident Ass’n of Omaha, Neb. 
v. Bell. (Ga.) ; ; eae 
291(1)—Beneficiary of insured on whom severe abdominal operation was performed | about 
six months before application reciting that insured was in good health held precluded 
from recovering on life policy, where insured had since operation been under constant 
medical observation and treatment and surgeon gave opinion that she had cancer. Wes- 
tern & Southern Life Ins. Co. v. Tomasun.  (IIl.) : 
291(1)—Representation in life policy application as to one’s health and as to physicians 
employed is ordinarily material to risk. Anderson v. A®tna Life Ins. Co. (N. Y.) 
291(1)—Proof that insured suffered from tuberculosis before issuance of industrial life in- 
surance policies, providing that they should be void if insured had any pulmonary dis- 
ease before date thereof, bars recovery thereon, unless insurer is estopped to raise such 
defense. Potter Tithe & Trust Co. v. Colonial Life Ins. Co. of America. (Pa.) 
291(1)—Nearsightedness and astigmatism are not “local or constitutional diseases’ within 
question in application for accident insurance policy as to whether applicant had or had 
had any such disease. Ocean Accident & Guaranty Corporation, Limited v. Rubin 
et al. CU. S35 ; 
291(1)—In action to cancel policy for fraud, false representation of health in application 
knowingly made is material as matter of law without proof and implies intent to deceive, 
and it will be presumed that insurer considered representation. Shaner v. West Coast 
Life Ins. Co: (CU. S§.) Siete oe at f : 
291(1)—Where insured was standing on ladder which slipped, throwing insured against 
projecting timber and destroying eye, and accident policy covered injury by violent, 
external means, statements in application that insured had received no medical treat- 
ment within seven years and that sight was not impaired, if false, did not involve 
matters “material to risk’’ within state as construed by state courts. Pacific Mut. 
Life Ins. Co. of California v. Johnson. (U. S.) 
291(1)—Insured’s misrepresentations, increasing risk, in application for accident and sickness 
policy that he had not been disabled by accident or illness during last ten years, must 
be deemed material and to avoid policy. line v. Washington Nat. Ins. Co. (Wis.) 
(3). Knowledge and intent of applicant. 
291(3)—-Applicant’s answer that he knew of no disease in his system could not invalidate life 


policy, unless applicant knew he had disease. Farrar v. Policy Holders’ — Ins. Ass’n. 
(Cal.) arose 
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291(3)—Untrue answers knowingly made by insured avoid disability benefit contract attached 
to life policy where answers relate to insured’s hysterical condition and personal medical 
history material to risk when if truth had been told contract would not have been issued. 
Scott v. New England Mutual Life Ins. Co. (Nebr.) 

291(3)—Irrespective of fraud or knowledge of insured of her true condition, recovery could 
not be had upon life policy if insured, contrary to policy conditions, was not in sound 
health when policy was issued and within two years before issuance thereof insured had 
been attended by physician for pulmonary tuberculosis. Barrase v. Metropolitan Life 
Ins. Co. (N. J.) Sara ; , pie Aaa ae aars 

291(3)—Where insurer, in issuing life policy on condition that insured be in certain state 
of health, based its action on representations made by insured, which were false, there 
can be no recovery on policy, whether representations are innocent or fraudulent. Levic 
v. Metropolitan Life Ins. Co. (N. Y.) : : 

291(3)—Whether life insurance policy is void depends on actual conditions, past or present, 
not party’s knowledge of such conditions. Potter Title & Trust Co. v. Colonial Life 
Ins. Co. Of America. (Pa.) : ; eer taage tara Bie 

291(3)—Whether industrial policy, providing that insurer might declare policy void if 
insured had cancer prior to date of policy, was void because insured had cancer, was 
dependent upon actual conditions past or present at time policy was issued, and not 
upon knowledge of those conditions possessed by parties. Sack v. Metropolitan Life Ins. 
Co: (Pa) ; Seek hee dea areas eg sa Zs le : 

291(3)—Insured’s representations in application for accidental death policy that he did not 
have and had not had during past five years any local or constitutional disease held 
not to bar recovery on policy, even if misstatements; not being as to facts materially 
affecting acceptance of risk or hazard assumed, nor made with irtent to 
Ocean Accident & Guaranty Corporation, Limited v. Rubin et al. (U. S.) 

(5). Good or sound health. 

291(5)—Phrase “sound health” as used in life policy means state of health unimpaired by 
any serious malady of which insured has knowledge. National Life & Accident Ins. 
Co. v. Ware. (Okla.) ; ; : Sa Raers a : 

(7). Injury or bodily infirmity. 

291(7)—Minor physical defects and ailments are not within scope of questions in application 
for accident insurance policy as to whether insured had had any “physical defect or 
infirmity’ or “fany local or constitutional disease.” Ocean Accident & Guaranty Cor- 
poration, Limited v. Rubin et al. (U. S.) ‘ tees 

291(7)—Insured’s misrepresentation, increasing risk in application for accident and sickness 
policy that he had not been disabled by accident or illness during last ten years, must 


deceive. 


292. MEDICAI, ATTENDANCE. 
92—Where insured, in answer to questions in application for health policy as to his health 
and consultation of physicians, stated he had a little stomach trouble and had consulted 
several physicians about it, but failed to disclose that he had about ten times, consulted 
specialist who found duodenal ulcer, and had consulted hospital staff in regard to health 
various times, answer held evasion of facts material to risk, rendering policy voidable at 
insurer’s option. Rust v. Metropolitan Life Ins. Co. (Del.) 
292—Insurer held not liable on life policy issued and delivered in Michigan, where insured 
at time of application falsely misrepresented that he had consulted physician only because 
he had cold, whereas insured had been informed five days before application that he 
probably was suffering from pulmonary tuberculosis, and insurer would not have issued 
policy had truth been known. Chamberlain v. National Life & Accident Ins. Co. _(Ky.) 
262—Untrue answers knowingly made by insured avoid disability benefit contract attached to 
life policy where answers relate to insured’s physical condition and personal medical 
history material to risk when if truth had been told contract would not have been issued. 
Scott v. New England Mutual Life Ins. Co. (Nebr.) 
-Irrespective of fraud or knowledge by insured of her true condition, recovery could not 
be had upon life policy if insured, contrary to policy conditions, was not in sound health 
when policy was issued and within two years before issuance thereof insured had been 
attended by physician for pulmonary tuberculosis. Barrase v. Metropolitan Life Ins. 


Co. (N. J.) 


§ 
2 


Insurer held not estopped to deny effectiveness of life policy because insured was 


treated by physician between time of medical examination and delivery of policy, by de- 
livering policy to insurer’s agent after insured had been treated, where insurer had no 
knowledge of such treatment when writing policy nor when agent accepted part pay- 
ment of premium and deposited such amount with insurer. Goldman v. New York 
Life Ins. Co. (N. Y.) a ; ; : 
Representation in life policy application as to one’s health and as to physicians 
employed is ordinarily material to risk. Representation in application for life policy 
that insured had not consulted physicians for diseases mentioned or any other disease, 
with exception of pneumonia, held as matter of law, a false representation material to 
risk which avoided life policy, where insured, aside from the pneumonia attack. had 
made four visits to physicians for X-ray examination. Anderson v. Aitna Life Ins. 
Co. .€N.. ¥.) Sata i : ; TPIS PE Ke 5 
292—Insured’s false statement in application for life policy that he had not received medical 
attention during past six months held not warranty, but mere misrepresentation, not 
rendering policy void, where not fraudulently made nor material to risk. Bankers’ 


760 


be deemed material and to avoid policy. Kline v. Washington Nat. Ins. Co. (Wis.)..1347 


Nat. Life Ins. Co. v. First Nat. Bank of Groveton. (Tex.) 1265 


Failure of insured while admitting medical treatment six years before date of application 
to disclose recent treatment for acute indigestion, coupled with false statement that in- 
sured had given full information about treatment held as matter of law to bar recovery 
on life insurance policy. Insured’s representation in application for life insurance 
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policy made in 1931 that physician had not been consulted since 1925 held as matter of 
iaw “‘material representation” within statute. Lyttle v. Pacific Mutual Life Ins. Co. of 
California (U. S.) Beer eee 
—Where insured was standing on ladder which slipped, throwing insured against 
projecting timber and destroying eye, and accident policy covered injury by violent, 
external means, statements in application that insured had received no medical treatment 
within seven years and that sight was not impaired, if false, did not involve matters 
‘‘material to risk” within state os construed by state courts. Pacific Mut. Life Ins. 
Co. of California v. Johnson. S.) 

§ 299. SPECIAL CIRCUMSTANCES AFFECTING EXTENT OF RISK. 

299—Insured’s failure to recall some minor payment made upon accident policy in another 
company would not be material to risk assumed; but, where applicant in preceding nine 
years had made eleven claims on other accident and health policies, such information 
was material to application. Mutual Ben. Health & Accident Ass’n v. Ratcliffe. (Va.).. 

§ 300. PREVIOUS APPLICATION FOR INSURANCE. 

300—Life certificates held not invalidated notwithstanding statement in applications that 
insured had never been rejected for insurance was to be regarded as warranty and 
matter warranted false, unless such matter contributed to death of insured. Yancey v. 
Central Mut. Ins. Ass’n. (Mo.) 


X. Forfeiture of Policy for Breach of Prondnery Warrenty, Coveunat 
or Condition Subsequent. 
(A) GROUNDS IN GENERAL. 


§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(2). Nonpayment of premiums or assessments. 

310(2)—Where purchasers, pursuant to land contract, carried fire policy in mutual company 
naming purchasers as insured, and provision was properly made for payment of loss to 
vendors’ assignees as their interest might appear, such assignees held not members of 
company and not entitled as of right to notice of assessment or of suspension of policy 
a nonpayment thereof. Brink et al. v. State Mut. Rodded Fire Ins. Co. of Michigan. 
(Mich. ) cae Sais ts se eaiee we eres epics d 

310(2)—Where life policy provided for forfeiture for failure to pay assessment in com- 
pliance with properly stamped written notice, regardless of whether insured received 
notice, notice by first-class mail was required, in view of ambiguity of policy, harshness 
of forfeiture provision, and rule for strict construction of forfeiture provision against 


1303 


1360 


one claiming forfeiture. Texas Mut. Life Ins. Ass’n v. Adams. (Tex.).. 1269 


310(2)—Statutory notice of forfeiture of life policy for nonpayment of premiums was suffi- 
cient without another notice of lapse after grace period expired, though notice given 
only advised insured of “intention” to forfeit or cancel. Notice of lapse of life policy 
sent insured after default and after his death, coupled with importunity to avail him- 
self of contractual privilege of reinstatement, cannot be construed as acknowledgment 
that statute required second notice to insured after lapse of policy. Minnesota Mut. 
Life Ins. Co. v. Cost. (U. S.) 

310(2)—Provision of life policy requiring insurer to give insured one month’s notice that 
indebtedness on policy equalled loan value did not modify or affect the avoidance of 
the policy for failure to pay premiums thereon. Moss et al. v. Etna Life Ins. Co. 
(U.. S$.) 

310(2)—Under life policy dated M: ay 15th and providing that future annual premiums were 
payable on anniversary of that date, and that it should not become effective until first 
premium had been paid and policy delivered, anniversary date was May 15th and not 
May 29th when first premium was actually paid and policy delivered; hence notice of 
forfeiture for nonpayment of subsequent premium on anniversary date or within grace 
period of thirty days was not prematurely given by insurer on June 24th under laws 


of Kansas where insured became ae Forbriger v. Metropolitan Life Ins. Co. 
CO-- 3.) 


§ 311. PARTIES AFFECTED BY FORFE ITU RE OF POL ICY. 
(1). In general. 

311(1)—Assured’s violation of co-operation clause in automobile liability policy is valid de- 
fense against injured party’s action on policy. McDanels v. General Ins. Co. of 
America et al. (Cal.) 

311(1)—Right of action of injured party against automobile liability insurer carrier is not 
absolute, but subject to lawful terms and limitations of policy which are reasonably neces- 
sary for protection of insurer and can be readily complied with by assured, if violation of 
condition by assured caused substantial prejudice to insurer. Automobile liability in- 
surance carrier held excused from liability, in action for injured party, by assured’s 
violation of policy by failing to notify insurer of accident and failing to co-operate in 
ne and presenting defense. Purefoy v. Pacific Automobile Indemnity Exchange. 

a 

311(1)—Where insurer insures against liability for personal injuries arising | from accident, 
its liability to person injured by accident is depuationt upon its liability to insured. 
Wainer v. Weiner et al. (Mass.) 

311(1)—Assured’s violation of clause in automobile indemnity policy by failure to co-operate 
in defense of action by injured party held valid defense in action by injured party against 
insurer after obtaining judgment against assured where insurer was prejudiced by as- 
eee — of a clause. McDaniels v. General Ins. Co. of America et 
a ( FP ; 

311(1)—Liability insurer held not liable to guest who recovered judgment against insured 
unless insured complied with conditions of liability policy. Ocean Accident & Guarantee 
Corporation, Limited v. Lucas et al. (U. S.) Snethe 
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(2). Assignees. 
311(2)—Where purchasers, pursuant to land contract, carried mutual fire policy as insured, 
and provision was made for payment of loss to vendors’ assignees as their interest 
might appear, policy, having been suspended as to insured for nonpayment of assess- 
ment, could not by estoppel, waiver or subsequent reformation be held payable to 
vendors’ assignees. Brink et al. v. State Mut. Rodded Fire Ins. Co. of Michigan. 
(Mich.) ee aed Bere glee a As ee ; 
311(2)—Appointee or assignee of fire policy can recover only through right of insured and is 
precluded from recovering where fire is caused by willful act or with connivance of in- 
sured who attempts fraud in proofs of loss. Banco Comercial De Puerto Rico v. Royal 
Exchange Assur. Corporation et al. (U. S.) 7 : 148 
(3). Mortgages and their assignees, 
311(3)—Clause voiding fire policy where subject of insurance was a building on ground 
not owned by insured in fee simple held good defense to action against insurer by 
assignee of mortgagee under loss payable clause, since clause defeating recovery by 
insured also defeated recovery by mortgagee. London & Scottish Assur. Corporation of 
London, England v. Smith. (Ala.) : 1352 
311(3)—Standard mortgage clause in fire policies protects mortgagee against acts or neglect 
of owner or mortgagor, but not against the mortgagee’s own neglect or wrongdoing. 
Altshuler et al. v. New Brunswick Fire Ins. Co. et al. (N. J.) 1380 
311(3)—In action on fire policy, defense that mortgagor willfully burned insured building was 
available as against both mortgagor and as against mortgagee to whom loss was payable 
as his interest might appear. Belock et al. v. State Mutual Fire Ins. Co. (Vt.) 595 
$11(3)—-Where insurer was authorized to insured buildings when policy was issued, con- 
version into excepted risk by installation of still would void policy as to mortgagor 
but not as to mortgagee under mortgage clause providing no ‘default’ of mortgagor 
should affect mortgagee’s recovery unless notice was given, since “default”? in such case 
means “‘act or neglect.’”” Bank of Cashton v. La Crosse County Scandinavian Town 
Mut. Ins. Co. (Wis.) Sekar ote : 859 
311(3)—Under fire policy making loss payable to mortgagee as his interest may appear, 
rights of mortgagee are no greater than those of named insured, and mortgagee can- 
not recover when named insured cannot recover. Korntved v. American Ins. Co. (Wis.)..1111 
(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 312. SUBJECTS OF MARINE INSURANCE IN GENERAL. 
312—Insurer held not liable for fire loss under marine policy warranting that boat was laid 
up during term thereof at dock at named town, where boat at time of fire had been moved 
upstream to fresh water for purpose of clearing it of barnacles, though change of lo- 
cation was pursuant to general custom and did not increase risk. Insured cannot recover 
on marine policy for loss occurring at place other than location stipulated in warranty in 
policy, though places were equally safe. Robinson et al. v. Home Ins. Co. (U. S.) 
§ 318. CHANGE IN CONDITION OF BUILDING. 
318—Forfeiture of fire policy because of insured’s depletion of insured property cannot be 
invoked as defense unless depletion changes identity of property, in absence of pro- 
vision in policy to contrary. Leisy v. Farmers’ Mut. Home Ins. Co. of Hooper et al. 
(Neb.) : 1376 
§ 323. BUILDING BECOMING VACANT. 
(1). In general. 
323(1)—‘“‘Tenant”’ within fire policy, is one holding possession under insured in recognition 
of his title, whose possession is possession of insured and under usual contractual ob- 
ligations of tenant, express or implied, to conserve landlord’s property. Trespasser, or 
one holding by adverse possession or in denial of insured’s possessory right, is not 
“tenant” within fire policy. That dwelling warranted or represented to be occupied by 
tenant was in fact occupied by insured’s wife on her own account in disregard or denial 
of any possessory right claimed by insured, held to preclude recovery on fire policy since 
statute of possession was material and as a matter of law increased risk of loss. Whether 
stipulation in fire policy that insured property was occupied by tenant as dwelling house 
was treated as warranty or representation was immaterial where risk of loss was in- 
creased by failure to comply therewith. Camden Fire Ins. Ass’n v. Landrum. (Ala.) 
223(1)—Where rider to fire policy permitted enumerated exceptions which but for benefit of 
rider would have made policy void, insured who permitted dwelling to remain vacant for 
more than 60 consecutive days permitted by rider could not recover on policy on ground 
that dwelling had not been unoccupied for eight consecutive months as permitted by an- 
other exception in rider, where policy was avoided if any enumerated privilege was ex- 
ceeded. Jelin v. Home Ins. Co. (U. S.) ; 
(3). What constitutes vacancy or nonoccupancy. 
$23(3)—lInsured’s vacating of house covered by fire policy and taking away portion of house- 
hold goods held not within policy clause voiding policy if insured should vacate dwelling 
and place a “tenant” therein, where insured left occupant in house as mere caretaker. 
Frady v. Georgia Farmers’ Fire Ins. Co. (Ga.) 567 
323(3)—“Vacant” and “unoccupied”? as used together in rider to fire policy, have different 
meanings; term “vacant” meaning “‘empty’’, while term “unoccupied” means lack of 
habitual presence of human beings. Jelin v. Home Ins. Co. (U. S.).. ‘ a 
§ 327. REMOVAL OF GOODS. ; 
327—In action on fire and theft policy expressly warranting that automobile was usually 
kept in certain garage, breach thereof by permanently changing location of automobile 
barred recovery, notwithstanding warranty was true when written. Marone v. Hartford 
Fire Ins. Co. (N. J.) ‘ . 
§ 328. CHANGE OF TITLE OR INTEREST. 
(1). Nature and effect of condition. | ; ; 
328(1)—Ownership, not title, is material factor in assuming risk on improved realty, since 
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law presumes that absolute owner will be more watchful of property than mere tenant 
or partial owner, as regards provision avoiding fire policy on change in interest or title. 
National Union Fire Ins. Co. v. Deas. (Ala.) Sik Sila Saale inca nig ae ...1065 
328(1)—Addition to open mortgage clause in favor of insured’s mortgagee in fire policy 
of provision that all conditions of policy should apply to mortgage clause with exception 
that nonpayment of assessments would not invalidate policy without prior notice to mort- 
gagee did not transform open mortgage clause into mortgage clause with full contribution, 
but interest of mortgagee would be affected in same manner as insured’s interest upon 
change of title to insured property. Under provision that fire policy would be void upon 
change of title to insured property, change of title operated to suspend policy during per- 
iod of breach, so that, where loss occurred after insured had conveyed property to an- 
other, mortgagee of insured could not recover upon mortgage open clause in his favor. 
Central Life Assurance Society v. Denver Mutual Fire Ins. Co. (S. D.) 
(2). What constitutes change of title or interest in general. 
328(2)—-Policy and statutory provisions voiding fire policy on insured’s alienation of title 
to insured property held inoperative, where eens deeded property to his brother-in-law 
to defeat collection of alimony and brother-in-law reconveyed property to insured on same 
day, seven weeks before fire, notwithstanding insured’s deed to brother-in-law was re- 
corded before fire and brother-in-law’s deed to insured was not recorded ‘until after 
fire. Home Ins. Co. of New York v. Johnson. (Ga.) 
328(2)—Insured’s conveyance of property to corporation of which insured was sole stock- 
holder constituted violation of fire policy. White v. Evans et al. (N. J.) 
328(2)—-Where transfer was unaccompanied by delivery of deeds, for which no consideration 
was paid, and transfer was merely colorable, and without intent to consummate change 
of title, sole and unconditional ownership clause of fire policy held not breached because 
record title was placed in another’s name. Where there is no change in the fact of ti- 
tle, but only in the evidence of it, and such change is merely nominal and not calculated 
to increase motive to burn, or diminish notice to guard insured property from loss of 
fire, the fire policy providing for sole and unconditional ownership in insured is not 
violated. Condition in fire policy rendering void insurance upon a building on ground 
not owned in fee simple by insured must be construed in the same spirit as the other 
conditions affecting insured’s interest, and insured will be deemed to be owner in fee 
simple if his interest is without condition or limitation, even though he may not have 
legal title. Gallotti et al. v. Continental Ins. Co. et al. (N. Y.) 
328(2)—-Lessee who removed from premises under provision for delivering up property upon 
default terminated lease, so that lessor named in loss payable clause of fire policy 
issued to lessee could not recover for fire occurring after removal under provision that 
policy should be void if any change took place in interest, title, or possession of 
insured premises. Korntved v. American Ins. Co. (Wis.) 
(4). Conveyance to wife. 
328(4)—Clause of fire policy respecting foreclosure proceedings held not violated by fore- 
closure action instituted and settled before insurer issued its policy, notwithstanding 
there had not been formal discontinuance of action and cancellation of lis pendens. C. 
J. G. Corporation v. Knickerbocker Ins. Co. of New York. (N. Y. S. 
(5). Contract for sale. 
328(5)—Default of vendee in land contract subsequent to date of standard fire policy does 
not change insured vendee’s status as ‘‘unconditional and sole owner” of insured prem- 
ises or effect “change in interest, title or possession” cf insured premises, as would 
void policy under terms thereof, in absence of forfeiture of land contract by vendor, 
assignment of contract by vendee, or acts by vendee amounting to surrender of his 
rights under contract. Insured vendee held entitled to recover, under standard fire policy 
providing that policy should be void if any change in interest, title, or possession of 
insured premises took place, for loss sustained by fire which occurred when vendee was 
in default under land contract and vendor had not declared forfeiture of contract. 
De Keyser v. National Liberty Ins. Co. of America. (Wis.) Pa ee ee ox ae 1113 
(6). Incumbrance of property. 
328(6)—Wife’s execution, with husband’s knowledge and consent of security deed to insured 
property in which wife had equitable interest, rendered void fire policy issued to 
husband, which provided that policy should be void upon “change in interest, title, or 
possession” of insured property. Hurley v. Girard Fire & Marine Ins. Co. (Ga.) 
328(6)—Wife’s execution to spouse’s creditor, with husband’s knowledge and consent of 
security deed to insured property in which wife had equitable interest, held ‘“‘change 
of title or interest” within provision of fire policy rendering policy void upon such 
change. National Ben Franklin Fire Ins. Co. v. Hurley et al. (Ga.) - 
328(6)—Fire policy providing that policy shall be void if change takes place in interest, 
title, or possession of subject of insurance held not voided because insured gave chattel 
mortgage on some of property insured, but recovery was limited to loss of unincumbered 
property. Valenti v. Imperial Assur. Co. . 
(14). “Commencement of foreclosure proceedings” 
328(14)—Mortgage foreclosure cuts off equity of redemption, leaving in mortgagor only 
statutory privilege, and while such privilege remains unexercised, purchaser bears risk 
of loss, as regards effect of foreclosure in light of provision avoiding fire policy on 
change in interest or title. Foreclosure affects mortgagor’s “interest” and “title’’ and 
therefore breaches fire policy contemplating forfeiture on change in interest or title; 
“interest” being broader than “title,” and embracing both legal and equitable rights. 
Where mortgage foreclosure deed was delivered to purchaser who, being unable to make 
cash payment previously agreed on, executed quitclaim deed to mortgagor, parties’ con- 
duct showed transfer of title to purchaser and subsequent transfer to mortgagor, and 
hence showed change in mortgagor’s interest and title within forfeiture provision of 
fire policy. National Union Fire Ins. Co. v. Deas. (Ala.) adie 
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§ 330. INCUMBRANCES. 
(1y. In general. 
330(1)—Violation of provision in policy prohibiting mortgage incumbrance on property by 
insured without knowledge or consent of insurer will void policy. Greco v. Continental 
Ins. Co. of City of New York. (Ia.) ‘ 
(4). Removal of incumbrance before loss. 
330(4)—Under fire policy providing that insurer should not be liable for loss or damage to 
property “while” incumbered by chattel mortgage, payment of chattel mortgage before 
loss replaced property under protection of policy, though mortgage remained of record 
at time of loss. National Reserve Ins. Co. of Illinois v. Scudder et al. (U. 
(5). Entire or severable contracts. 
330(5)—Under fire policy expressly not covering encumbered chattels existing or subsequent 
incumbrances operate to withdraw property from protection of policy but do not work 
forfeiture. Mielke v. National Reserve Ins. Co. (Wis.) 
§ 334. PRECAUTIONS AGAINST LOSS. 
(1). In general. 
334(1)—Rejection of claim under health and accident policy on ground of failure to sub- 
mit timely proof of loss did not relieve insured from performance of condition of 
policy relative to care and regular attendance of physician during period of disability. 
American Bankers’ Ins. Co. v. White. (Miss.) 
335. KEEPING BOOKS. PAPERS, AND SAFE. 
(1). Nature, validity and operation in general. 
335(1)—-Substantial  aenillanie with iron-safe or warranty clause in fire policy is all that is 
required since purpose of such warranty is accomplished when it is shown that insured 
kept such record of his business as will enable a man of ordinary intelligence to ascer- 


tain with reasonable certainty amount and value of goods destroyed. Westchester Fire 
Ins. Co. et al. v. Brantley. (Tex.) 


(2). Taking inventory. 
335(2)—Inventory taken January 1, 1931, and preserved until some time after taking of in- 
ventory of January 1932, held to comply with warranty clause in fire policy on store 
issued October, 1931, requiring assured either to have on hand at date of policy in- 
ventory taken within twelve months or to take one within thirty days. Warranty clause 
in fire policy on store requiring assured to preserve inventory taken during current year 
and also those taken during preceding calendar year required assured to keep and pro- 
duce January 1931, as well as January 1932, inventory where fire occurred during 1932. 
Assured’s failure to produce inventory of preceding calendar year as required by war- 
ranty clause of fire policy on store held not to forfeit policy, where inventory of current 
year was produced and inventory not produced was kept at assured’s residence and destroy- 
ed without his fault or design. Westchester Fire Ins. Co. et al. v. ae 7 c 
eS a ‘ 
(3). Keeping books of account. 
335(3)—Books and records stipulated for in fire policy must reasonably and fairly afford 
‘data contracted for, without resort to extraneous sources with respect to matters essen- 
tial to substantial compliance. American Ins. Co. v. Davis. (Tex.) 
(4). Keeping books and papers in safe. 
335(4)—Where assured’s ledgers were destroyed in fire without design or fraud, his produc- 
tion of current inventory, original purchase invoices, bank deposit slips representing cash 
sales and collections, and tickets of credit sales, which were sufficient to enable insurer 
to arrive at amount of loss with reasonable certainty, held substantial compliance with 
warranty clause in fire policy on store, though books were not kept in safe or place not 
exposed to fire which would destroy building, as required by policy. Westchester Fire 
Ins. Co. et al. v. Brantley. (Tex.) 
335(4)—Purpose of “record warranty” or “‘iron-safe clause” in fire policy, requiring books 
and inventories to be kept in fireproof safe at night or in secret place not exposed to 
fire which would destroy building, is to furnish imsurer reliable source of information 
to test correctness of claim of loss. Fire policy containing “record warranty” or “‘iron- 
safe clause’ held not complied with where books and inventories kept were not kept in 
iron safe nor in any other secret or secure place so as to make them available to 
insurer after fire. American Ins. Co. v. Davis. (Tex.) 


(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 
§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. 

349(1)—Failure to punctually pay insurance premiums in strict compliance with contract 
results in forfeiture, in absence of waiver expressly made or arising by reasonable 
implication. The Praetorians v. Cowart. (Ga.) .... 

349(1)—In one-year group life policy, renewable from year to year clause that delay in 
payment of premium for not more than 31 days would not i olicy did not operate to 
continue policy in force after expiration of stated term. endlitto v. Spratt’s Patent 
(America), Limited. (N. J.) 

349(1)—I nsurer held not liable under group policy providing that insurance would cease 
upon employee’s failure to pay required premium upon termination of employment, where 


employee died after he was discharged and after time allegedly covered by premium had 
elapsed. Nelson et al. y. tna Life Ins. Co. of Hartford, Conn. | (Pa.) 


349(1)—-Where mutual fire insurance company’s by-law, made part of insurance contracts, 
provided that, on failure to pay assessment for 50 days, “this policy” should become void, 


insured’s failure to pay assessment on prior policy held not to invalidate subsequent 
policy on which no assessment had been made. Baseler et al. v. Worth Mutual Fire Ins. 
Co. of Butler County. (Pa.) 


349(1)—Under group policy providing that insurance would terminate if railroad failed to 
remit its employee’s premium to insurer, and certificate providing that insurance would 
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terminate at expiration of period for which premiums were last deducted by railroad 
from employee’s wages, insurance held terminated at expiration of such period, though 
a did not remit premiums to insurer. Missouri State Life Ins. Co. v. Compton. - 
WB oink aka Gas Cocks aOR E OR eee EE ete ES aE ne er eked var hes 
349(1)—Term insurance policy, ‘not ‘providing for monthly premium payments or extended 
insurance, lapsed when premium was not paid on date to which last of several monthly 
extensions of time was granted on deposit of less than monthly rate premiums. Jeffers 
VSR SAS MOG, EUs a) cask wo os acne sadelnraeed tas aioe Sate Rgbeatc re atel ora tiaras Serv aisiaars 12 
349(1)—Under policy provisions respecting premium payments, in absence of reserve values, 
life insurance coverage stopped when premiums ceased. Policy in question provided that 
it was based on and issued in consideration of annual premium paid in advance and of 
further payment of a like sum on or before each anniversary of date of policy until ma- 
turity of policy or death of insured, but that premiums might be paid in installments. 
Policy also provided that payment of premiums should not maintain policy in force be- 
yond date when next premium or installment thereof was payable, and provided for 
grace of one month for payment of every premium after first. Minnesota Mut. Life 
Pag crs os CME, RS AED oS oo 2 ip Sra a rar wee eA eee a a ann De aes 226 
349(1)—Where insured left employer’s service prior to his death and premiums ceased before 
proof of disability was made, beneficiary could not recover death benefits under provision 
of group policy waiving premiums on life insurance feature of policy in event of dis- 
ability, since death benefits continued after disability under such provision only if 
premiums were paid up to date of due proof of disability and insured did not voluntarily 
and definitely sever his relation with a. ne Life Ins. Co. v. Cole. 
(Va.) Sed : Soauhagibcl Mioreriea Saree aatare ate : Ag 1297 
(2). Preudame payable in ‘jnstalisoeats, 
349 (2)—W ea monthly premium on life policy was payable on or before first day of suc- 
ceeding month, insured, dying about midday of first day of month, held not to have 
been in default, although premium for preceding month had not been 7 since insured 


had an entire day to pay premium. Sovereign Camp, W. O. W. v. ae et al. 
PRN, occa Tp deitich wD hare hla ca wto esa tw alg serena STAIR Ri een cay aig aren oe ; see 


(3). Nonpayment of note given for premium. 

349(3)—Provisions in premium note and life policy making policy void for nonpayment of 
premium note when due held enforceable and not discriminatory as against insured who 
had procured policy loan. Insurance company’s acceptance of installment notes whereby 
time for payment of annual premium was extended did not prevent it from declaring 
af premium notes due and oe policy on nonpayment of one of notes at matur- 
ity, where policy was expressly made void in case of nonpayment of premium notes 
when due. Commonwealth Life Ins. Co. v. Gault’s Adm’rs. (Ky.) ; 930 

(3). Nonpayment of note given for premium. 

349(3)—Instrument providing that, if it was not paid on or before date it became due, it 
should automaticaly cease to be a claim against insured, and all rights under policy 
should be the same as if agreement had not been made, held not a “note” given for 
delinquent premium the nonpayment of which caused accident policy to lapse, since 
instrument contained no unconditional promise to pay. Parker v. California State Life 
Ins. Co. (Utah) ; ne : 

352. NOTICE OF TIME FOR PAYMENT. 

353. —— NECESSITY. 

(1). In general. 

353(1)—Insurance company need not give insured notice of amount and maturity of pre- 
mium in absence of agreement or statute, — policy definitely fixes time and amount 
of premium. Commonwealth Life Ins. Co. v. Gault’s Adm’rs. (Ky.) 930 

353(1)—Insurer, doing business in New York, held not required to send notice of. due date 
of premium payment to nonresident assignee, who therefore could not compel reinstate- 


ment of life policy after its forfeiture for nonpayment of eepnaee without notice. 
Conn vy: New yore Tate Tas: Con ON We) csc tanavteu ecw 1231 


§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITU RE. 
§ 360. —— IN GENERAL. 
(i); In general. 
360(1)—Where premium has been paid, cancellation for ar cannot be made. Gross- 
man v. Langer. (Mich.) Hse Sacatled'artpishah sev ahsin aieceiw ores acer arate ha ciel a Dea os edkge 


(3). Application of dividends: or + credits to prevent forfeiture. 
360(3)—Insurer, to prevent forfeiture of policy, must appropriate funds in its hands belong- 
ing to insured to payment of premiums when due. Insurance company owed no duty to 
apply cash surrender value of life policy towards payment of premium note when ‘due. 
Insurance company which under assignment of life policy and provision of insured’s 
mortgage had lien on policy to secure loan was not required to apply accumulated divi- 
dends towards payment of premium note to avoid forfeiture, where policy provided that 
dividends remaining with company would be added to face of policy. Commonwealth 
Pate TRS, ADV. COMICS ER CGD, See ioe sb ed eaiwenehess Sine seawall aeeaous 930 
360(3)—Where total premium was to be applied for liability insurance and for automobile 
club membership, partial payment of premium held properly applied to insurance feature 
of policy, where principal reason for payment of premium was for insurance; club fea- 
ture being incidental. Grossman v. Langer. (Mich.) ...................... 3 
360(3)—Where policy had a cash surrender value above indebtedness, and insurer in accord- 
ance with policy applied balance to purchase of extended insurance, leaving a small sum 
to credit of policy plaintiff could not recover on policy on theory that soplluation of full 
dividend resulted in extending policy beyond date of death of insured, where policy spec- 
ified that remaining portions of accumulation of dividends amounting to less than quarter 
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annual installment of annual premium would not be applied to continuing policy in force 
but would remain to credit of policy. That notice ef amount of premiums due on life 
policy showed full amount of dividend held not to have relieved policyholder and bene 
ficiary of express provision in policy that no part of annual premiums less than amount of 
quarter annual installment of annual premium would be applied to continuing policy in 
force since notice merely informed policyholder he would be entitled to credit for full 


ae if full premium was paid. Schultz v. State Mutual Life Assurance 
oa ce YX. ; 


3€0(3)—Where charter 


of member’s guaranty fund deposit on failure to pay assessment, member’s deposit could 
not be applied to unpaid assessment so as to avoid forfeiture notwithstanding under char- 
ter guaranty fund secured payment of assessment. Statute providing that penalties im- 
posed by contract for any nonperformance thereof are void held not to preclude mutuai 
assessment life insurer from requiring, as condition precedent to membership, that con- 
tribution be made to guaranty fund and providing for forfeiture thereof on nonpayment 
of assessment. Galbraith v. Bankers’ life Co. of Des Moines, Iowa. (Okla.) 
360(3)—That dividend had been declared which could have been applied to reduce defaulted 
premium to $2.45, had insured been informed thereof, would not enable beneficiary to 
recover on policy where policy did not provide for notice to insured of dividends, 
evidence did not establish that notice of dividend had not been given in notice of 
premium due which was mailed to insured’s last known address, and matter was not made 
issue in cause. Favazza v. New York Life Ins. Co. (Tenn.). 
(4). Payment by check, draft or order. 
360(4)—Failure of railroad, as authorized, to make premium deductions from employee’s 
wages which were sufficient therefor held not to forfeit group policy. Missouri State 
Life Ins. Co. v. Compton. (Tex.) 
§ 362. EXCUSES FOR NONPAYMENT. 
362—Insurer’s refusal to waive premiums, upon insured’s demand based on disability consti- 
tuted breach of insurance contract providing for waiver of premiums if insured became 
disabled. Missouri State Life Ins. Co. v. Pilcher. (Ga.) 
306Z—Where mutual life policy provided that upon proof at home office that total per- 
manent disability had lasted 90 days, payment of future premiums would be waived and 
insured would be paid $150 monthly during continuance of such disability, insured who 
paid premium due on November 10, 1931, and on December 22, 1931, submitted proof of 
total disability from July 28, to November 24, 1931, due to typhoid fever, and was paid 
$150 by insurer, held not entitled to recover premium paid on ground that he waiving 
condition precedent to payment of $150 insurer also waived condition relating to waiver 
of payment of premiums. Pacific Mutual Life Ins. Co. v. Paynter. (Ky.) in 
362—Under life policy providing that disability payments and waiver of premiums in case 
of disability should cease when it ‘‘appears’’ that insured has become able to engage in 
any occupation, insurer not demanding proof of continuance of disability may not 
relieve itself of further liability by merely notifying insured that it ‘‘appears’’ that he 
is no longer totally and permanently disabled, unless as a matter of fact he is no 
longer unable to engage in his occupation; word “appears” meaning obvious, manifest, 
or a thing proved, and not seems or having a certain semblance. Insured’s administra- 
tion held entitled to recover on life policy with provision for disability benefits although 
insured, after being notified that benefits including premium waiver would cease after 
physician’s report that insured was not totally and permanently disabled and that policy 
had been converted into paid-up policy of less value on nonpayment of premiums, did 
nothing further between that time and his death four and one-half years later. 
able Life Assur. Soc. of United States v. Johnson’s Adm’r. (Ky.) 
Compliance with life policy requiring due proof of disability before default in 
or within six months after default if disablity precedes default, held condition 
to waiver of premiums and receovery of disability benefits. In action for disability 
benefits under life policy, physician’s letter stating that irsured had been sick for some 
time and that investigation would be appreciated held insufficient to impose any duty 
on insurer to waive premiums as provided in policy or to constitute proof of disability. 
New York Life Ins. Co. v. Quinn. (Miss.) 
362—Insurer’s agreement to waive premiums on life policy in event of total and permanent 
disability of insured may be made to depend on continuance of that condition for six 
months. Life policy held to make waiver of premiums in event of insured’s total and 
permanent disability dependent on continuance of disability for six months. Where 
waiver of premium on life policy was made to depend on continuance of insureds total 
and permanent disability for six months, payment of premium due November 7, 1932, 
held not waived, notwithstanding insured became totally and permanently disabled 
November 1, 1932, and remained in that condition until his death February 13, 1933, 
since he did not remain in that condition for six months within meaning of policy. 
Himelbloom v. Metropolitan Life Ins. Co. (Neb.) 
362—Provision in life policy that six months after proof is furnished insurer of insured’s 
permanent total disability insurer will waive premiums thereafter during disability is 
not subject to judicial construction, since provision is unambiguous. Under provision 
in life policy that six months after proof is furnished insurer of insured’s permanent 
total disability insurer will waive premiums thereafter during disabilty, premium is 
waived only after six months after proof has been furnished insurer of disability, rather 
than from commencement of disability. Davis v. AStna Life Ins. Co. (Neb.) 
-Where premium on life policy was due January 20, and insured became disabled Febru- 
ary 19, and died February 26, and written notice of disability was given to insurer 
during July, and it was not reasonably possible to give prior notice, premiums held 
waived under policy waiving premiums if notice of disability was given within seven 
months from due date of premium in default. Under life policy waiving premiums if 
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proof was furnished that disability continued uninterruptedly for at least four months 
insurer could not contend that such disability must have continued at least four months 
prior to due date of premium in default where policy also provided that proof could be 
submitted within seven months from due date, provided proof showed that total disability 
period commenced prior to due date of first premium in default. Insurer could not 
escape liability on life policy waiving premiums if notice of disability was received by 
insurer during lifetime of insured and during continuance of total disability on ground 
that insured died before such proof was furnished and within less than four months 
after becoming disabled, where policy provided that such notice provision should not 
apply if it was not reasonably possible to give such notice within specified time, and 
trial court found that notice could not reasonably be given during lifetime of insured. 
Under life policy waiving premiums if insured was totally disabled for at least four 
months, premium held waived notwithstanding insured died within four months after 
becoming totally disabled, since by death total disability became ‘“‘permanent,”’ “pe1- 
manent disability’? necessarily including disability for four months. National Standard 
Life Ins. Co. v. Smith et al. (Tex.) hee ‘ 741 

362—In bheneficiary’s suit on lapsed life policy under clause providing for restoration 
of policy on proof of total disability, insurer held not to have noticed that insured 
was afflicted with endocarditis, and was disabled at time of lapse from  insured’s 
examination for reinstatement ten months prior to death where examination showed 
insured was in good condition except for heart trouble, and insured stated in application 
he was in good health and engaged in gainful occupation. In_beneficiary’s suit on 
lapsed life policy under clause providing for restoration of policy on proof of total 
disability, insurer’s offer to reinstate insured at large increased premium held not to 
show that insurer had knowledge that insured was disabled at time of lapse. In 
beneficiary’s suit on lapsed life policy under clause providing for restoration of policy 
on proof of total disability, that beneficiary informed insurer when she attempted to 
pay defaulted premium that insured was ill and had been sick for eight months held 
not to give insurer knowledge that insured was disabled at time of lape. Favazza v. 
New York Life Ins. Co. (Tenn.) Oss byyen val aie ; aaa 4 ; 1257 

362—-Where life policy required insurer to pay premium for insured for every policy year 
following date of approval by insurer of proof that insured had become totally and per- 
manently disabled before attaining 60 years, and insured became so disabled before 
reaching 60, insurer held required to make premium payments falling due after proof of 
disability had been approved though such proof was not filed until insured was 64 years 
old. Kimel et al. v. Missouri State Life Ins. Co. (U. S.) . Hihee ns int 

362—Where life policy with total, permanent disability clause provided that, if it should ap- 
pear to the company that insured was able to engage in any occupation for remuneration 

or profit, income payments should cease and payment of any premium thereafter falling 

due should not be waived, words “if it shall appear to the company” implies reasonable 

proof to the company, since a mere conjecture would not be sufficient. Where insurer, 

without having employed either of methods specified in life policy with total, permanent 

disability clause to determine whether total, permanent disability had ceased, wrong- 

fully, but without fraud, claimed that it had ceased, discontinued disability payments, and 

demanded resumption of premium payments, insured’s failure to forthwith deny truth of 

claim and payment of premiums for several years thereafter did not estop him from 

claiming that total, permanent disability had not ceased at time claimed by insurer, 

since payments were made under mutual mistake of fact. New York Life Ins. Co. v. 

Talley. (U. S.) ad 

Under life policy provision for waiver of premiums in case of insured’s -disability, 

failure to furnish due proof, as required, while premium was not in default, would 

be fatal to beneficiary’s claim unless insurer waived such proof and was estopped to 

assert such defense. In action on life policy containing provision for premium waiver 

on proof of insured’s disability, insurer waived further information respecting disability 

and formal proof thereof by reason of its denial of liability and failure to furnish 

blank forms for further proof. Miller v. New York Life Ins. Co. (Utah)... 1284 

362—Where insured left employer’s service prior to his death and premiums ceased before 
proof of disability was made, beneficiary could not recover death benefits under pro- 
vision of group policy waiving premiums on life insurance feature of policy in event 
of disability, since death benefits continued after disability under such provision only if 
premiums were paid up to date of due proof of disability and insured did not volun- 
tarily and definitely sever his relation with employer. Collins y. Metropolitan. Life 
Ins. Co. (Va.) Nessua dete sacs Ubasatane 

§ 363. RIGHTS OF INSURED AFTER DEFAULT. 

§ 364. IN GENERAL. 

364—Beneficiary’s tender to insured of amount of insured’s indebtedness against life ome 
authorizing payment thereof at any time while policy was in force after insured’s death, 
held effective as against contention that policy was not in force because of insured’s de- 
fault in payment of premium. ‘Lapsed policy” is not policy entirely forfeited or can- 
celed, but on which there has been default in payment of premiums after payment thereof 
for three years; policy remaining in force according to statutory provisions after such 
default. Metcalf vy. Metropolitan Life Ins. Co. (Cal.) 

364—Purpose of statute providing that statutory plan for automatic temporary insurance of 
amount of face of life policy for limited term upon default in premiums would not ap- 
ply where policy contained certain provisions in event of default in premiums was to 
give policyholder some freedom to contract as he saw fit rather than to hold him to fixed 
statutory plan. Under statute requiring inclusion of provision in life policy for uncon- 
ditional or commutation of policy for nonforfeitable paid-up insurance upon default in 
payments of premiums to avoid statutory plan for automatic temporary insurance if amount 
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of face of policy for limited term upon default “‘commutation” means the substitution of 
one form of payment for another. State ex rel. Clark v. Becker et al. (Mo.) 

364—Courts cannot disregard condition upon which rests the liability imposed by statute on 
life insurers in case of nonpayment of premiums. Legislature may condition as it pleases 
rights granted to insured in addition to those granted by life policy. Sanderson v. 
Postal Life Ins. Co. of New York. (U. S.) : ; : eee 

364—-Puipose of Missouri nonforfeiture insurance statutes is to secure to insured who has 
paid premiums for three or more years substantially what excess of contributions over 
cant and expense properly attributable to carrying of insurance to date of lapse will 
purchase in way of extended or paid-up insurance. Columbian National Life Ins. Co. v. 
Griffith. (U. S.) 

364—Failure to pay premium when due avoids life policy except for automatically extended 
insurance but, where reserve or loan value has been exhausted by discharge of indebted- 
ness on policy, insurance cannot be automatically extended. Moss et al. v. tna Life 
ins. Co. (Ol Ss) 

§ 365. — REINSTATEMENT. 

(1). In general. 

365(1)—Life policy lapsed for nonpayment of second annual premium held reinstated by 
acceptance by insurer of partial payment of premium in cash and of note of insured 
for balance. Life policy reinstated after having lapsed for nonpayment of second an- 
nual premium was not new contract, but continuation of original contract. Reliance 
Life Ins. Co. of Pittsburgh v. Lowry. (Ala.) . 

365(1)—Beneficiary’s tender to insurer of amount of insured’s indebtedness against life pol- 
icy, lapsed for nonpayment of premium, after insured’s death, did not reinstate primary 
insurance, in view of policy provision for reinstatement by insured, who never applied 
therefor. Primary insurance not being reinstated by beneficiary’s offer to pay indebted- 
ness against life policy at date of insured’s death, there was no sum available for pur- 
chase of pure endowment under option in policy. Metcalf v. Metropolitan Life Ins. 
Co. (Cal.) ; ite dip aes 4 SO eee eae Pears eae ee 

365(1)—Courts must give effect to life insurance contract as made by parties in determin- 
ing, whether it was reinstated under terms thereof after lapsing, in absence of statute 
requiring reinstatement. Insurer, approving application for reinstatement of life insur- 
ance policy on day after insured’s death, which occurred two days after mailing of re- 
instatement fee as result of serious illness, existing before date of application, which 
did not disclose such fact, held not to have reinstated policy. Colorado Life Ins. Co. 
v. Winegarner. (Colo.) ; : 

365(1)—Offer of insurer to reinstate accident policy upon payment of portion of amount 
due on delinquent premium and evidence of insurability, made through the mails, which 
agency was used by insured in his acceptance, held contract which was enforceable, 
though reinstatement application provided that policy should not be considered reinstated 
until approved by home office and acceptance had not been received when insured met 
death. Parker v. California State Life Ins. Co. (Utah) 

(2). Condition of reinstatement. 

365(2)—Where life policy contained no provision that policy would be forfeited if note given 
in part payment of second annual premium was not paid at maturity, that such pro- 
vision was contained in note held not to forfeit policy for nonpayment of premium, where 
note was not paid at maturity, in view of statute providing that insurer could not make 


agreement as to policy contract other than that plainly expressed in policy. Reliance 
Life Ins. Co. of Pittsburgh v. Lowry. (Ala.) , 


> 


365(2)-——Insurance company did not waive right to deny reinstatement of life insurance pol- 
icy by its officer’s insertion of word ‘‘(yes)” after insured’s answer “(no)”, to question 
in application for reinstatement as to whether he was free from disease. Colorado Life 
Ins. Co. v. Winegarner. (Colo.) 

365(2)—Insured held not entitled to recover disability benefits under health and accident 
policy providing that insured was not entitled to benefits when premium payments were 
S arrears two Mondays or more, and that subsequent payment of full arrears should 
not entitle insured to benefits for sickness or accident occurring, or existing during week 
following such payment, where insured paid premiums when they were in arrears two 
Mondays or more, and disability commenced before expiration of following week. Stipu- 
lation in health and accident policy that policy shall not lapse for nonpayment of pre- 
miums until premiums for four Mondays are in arrears, but that insured shall not be 
entitled to benefits when premium payments are in arrears two Mondays or more, and 
that subsequent payment of full arrears shall not entitle insured to benefits for sickness 
or accident occurring or existing during week following such payment, held reasonable. 
Thomas v. First Nat. Life, Health & Accident Ins. Co. (La.) 

365(2)—Where insurer’s agent returned check tendered as premium payment, informing 
insured that it would be necessary to furnish evidence of insurability to obtain rein- 
statement of health and accident policy, and insured promptly returned doctor's cer- 
tificate with check which was deposited by insurer’s agent for collection and was paid by 
bank, premium held accepted so as to work reinstatement of policy. Garber v. Equitable 
Life Ins. Soc. (Minn.) 

365(2)—After lapse of accident policy for nonpayment, of renewal premium, reinstatement 
thereof by subsequently accepting premium as provided in policy requires formation of 
new contract, necessitating meeting of minds, and, though stipulations thereof would be 
those of original policy, term would not begin until day agreed. North American 
Acc. Ins. Co. v. Plomener. (Md.) 

365(2)—-Under lapsed life policy providing for its renewal upon performance of specified con- 
ditions, application fer renewal by insured who performed specified conditions auto- 
matically renews policy, though application is not accepted by insurer. Under lapsed 
life policy providing for its renewal if insured was in good health and within required 
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age limit and paid nominal renewal fee, and that renewal should not be effective until 
insured was officially notified through mail that renewal had been granted by insurer’s 
secretary in whom was vested authority to accept or reject application for renewal, where- 
upon statute of insured was to be that of new member, acceptance of application and 
notification thereof through mail held condition precedent to renewal of policy. Burch- 
field v. Home Benefit Ass’n. (Tex.) SR Be ane : 
365(2)—-Where life policy provided that policy could be reinstated after lapse on production 
of satisfactory evidence of insurability, insured was not entitled to reinstatement by 
merely executing health certificate on form furnished by insurer and tendering pre- 
mium. Broughton v. Equitable Life Assurance Society of United States. (U. S.) 
365(2)—Acceptance of premium for reinstatement of life policy held not waiver of in- 
surer’s right to declare forfeiture for premium default, where insured was given pro- 
visional receipt which provided that it should not work waiver of rights of insurer 
which declined to reinstate him after physical examination and returned premium 
checks, notwithstanding unobserved irregularity in drawing one check which could have 


been corrected and which did not deprive insured of any rights. Forbriger v. Metro- 
politan Life Ins. Co. (U. S.) 
365(2)—Although health and accident policy 


of lapsed policy, reinstatement was subject to conditions named in policy delivered, and 
such rights as_ might have ripened while policy was suspended were lost to insured. 
Mutual Ben. Health & Accident Ass’n v. Ratcliffe. (Va.) 

365(2)—Where life policy provided that insured could resume premium payment at any 
time policy was in effect under automatic premium loan provision, and premiums had 
been last paid on quarterly basis, insurer demanding premium payment calculated on 
annual basis as condition to continuing policy in effect could not declare policy lapsed 
or forfeited far insured’s failure to meet with excessive demand. Stalnaker v. Lincoln 
Nat. Life Ine Co. of Fort Wayne, Ind. (W. Va.) 

§ 366. —— ELECTION BETWEEN RIGHTS. 

366—Insured, not having elected to take cash surrender value of life insurance policy or 
extended insurance within time fixed by policy after its automatic conversion into paid- 
up insurance on default in payment of premium subsequent to third premium, only 


amount of such paid-up insurance could be recovered. Life & Casualty Ins. Co. of 
Tennessee v. Goodwin et al. (Ark.) 


366—Insured’s failure to exercise term insurance option under life policy after default in 
payment of premium does not prevent beneficiary’s exercise thereof after insured’s 
death; such election being property right, not mere personal privilege. Insured’s in- 
debtedness against life policy, giving him certain options, predicated on absence of in- 
debtedness, after default in payment of premiums, id not bar his exercise of statutory 
option. Metcalf v. Metropolitan Life Ins. Co. (Cal.) 


-Provision in life policy that insured or assigns might surrender policy within three 
months after default in payment of premium for cash surrender value less indebtedness, 
or for participating paid-up insurance, and that if not so surrendered insurance should 
be automatically continued, gave option to insured or assigns to surrender policy, to 
which neither insurer’s consent nor physical delivery of policy prior to cash payment 
was necessary; unequivocal request for cancellation to insurer or authorized agent be- 
ing sufficient. Where life policy provided that insured or assigns might surrender pol- 
icy within three months after default in payment of premium for cash surrender value, 
less indebtedness, or for participating salle insurance, and that if not so surrendered, 
insurance should be automatically continued, communication to insurer of exercise of 
option to surrender policy was essential. Where life policy provided that insured or as- 
signs surrender policy within three months after default in payment of premium for 
cash surrender value, less indebtedness, or for participating paid-up insurance, and that 
if not so surrendered, insurance should be automatically contiweed, use of mail at in- 
surer’s risk to notify insurer of exercise of option to surrender held not justified. To 
terminate existing life policy by surrender thereof for cash surrender value after de- 
fault in payment of premium, request must be made by insured or his authorized agent 
to insurer or to one having adequate authority to act in insurer’s behalf. Territorial 
manager whose powers were limited to appointing and supervising soliciting agents, 
collecting premiums, getting policies reinstated, and forwarding applications to life in- 
surer held without authority to accept notice of exercise of option after default in 
payment of premium to surrender life policy payable at insurer’s head office in an- 
ether state. Life insurer was liable on policy, where insured died before receipt by 
insurer from local agent, without power to accept notice of surrender, of mailed notice 
of assignee’s exercise of option to surrender policy for cash surrender value. Tele- 
graphic withdrawal by local insurance agent for assignee of life policy of notice of ex- 
ercise of option to surrender policy for cash surrender value because of insured’s death 
held effective, where notice of withdrawal was received by insurer prior to letter con- 


taining notice of exercise of option. Fidelity Mutual Life Ins. Co. v. Merchants’ & Me- 
chanics’ Bank et al. (U. S.) 


$66—Where specific options granted to insured by life policy on failure to pay premiums 
and statutory liability of insurer on happening of same contingency were conditioned on 
legal surrender of policy within 30 days and on insured’s written application within six 
months, respectively, and no such surrender or application was made until more than 17 
years failure to pay premiums, all rights of insured in respect of such options and under 


statute were barred. Where Colorado life insurance contract made by New York in- 
surance company provided that, if specific options granted by policy should not be exer- 
cised within 30 days after nonpayment of premium, owner would entitled to the sur- 
render value in paid-up insurance specified in name New York statute, the surrender 
value of paid-up imsurance specified in such statute was controlling but not the condition 


1498 





Topical Index 


in the statute that demand therefor, with surrender of policy, should be made within 
six months. Sanderson v. Postal Life Ins. Co. of New York. (U. S.) 

§ 367. —— INSURANCE FOR LIMITED TERM OR AMOUNT. 

(1). In general. 

367(1)—Statute providing for application of reserve value of life policy to purchase of 
extended term insurance on default in premiums held applicable only where no disposi- 
tion of reserve value is provided for in policy, or where several optional methods are 
provided and none has been selected by assured, and not to apply to policies which them- 
selves make provision for application of reserve, not conflicting with statute, in event of 
lapse. Where life policy provided that on lapse because of premium default insured 
would become entitled to paid-up insurance in reduced amount, or that in lieu thereof 
insured within three months after lapse might surrender policy and would be entitled to 
receive extended term insurance in full amount, right to avail himself of provision for 
extended term insurance held personal to insured and not exercisable by beneficiary after 
insured’s death. Ford v. Liberty Industrial Life Ins. Co., Inc. (La.) Set 

7(1)—Missouri nonforfeiture insurance statute provides automatic option for extended 

insurance equal to face of policy, less indebtedness, in case of lapse after payment of 
three or more annual premiums. Under statute requiring inclusion of provision in life 
policy for unconditional commutation of policy for nonforfeitable paid-up insurance upon 
default in payment of premiums to avoid statutory plea for automatic temporary insur- 
ance of amount of face of policy for limited term upon default, “commutation”? means 
substitution of one thing for another; “unconditional” means without conditions; “paid- 
up insurance” means insurance which has been fully paid for and ‘“nonforfeitable”’ 
means not subject to forfeiture. Life policy providing that, after three years’ premiums 
were paid, policy should become effective automatically for paid-up insurance, and that 
insured might, by written notice, elect within grace period to take extended insurance 
or cash value, held to contain provision for unconditional commutation for nonforfeit- 
able paid-up insurance within Missouri statutes so as to defeat right to statutory ex- 
tended insurance where policy lapsed for nonpayment of premiums, though at time of 
lapse policy had a net value, which, if applied to purchase of extended insurance would 
have carried policy beyond date of insured’s death. Columbian National Life Ins. Co. 
v. Griffith. (U. S.) wis sean eat 

(2). Amount available to purchase extended insurance. : 

367(2)—Table contained in life policy showing period of extended insurance available paid- 
up policy value, and cash or loan value could not be altered by court. In calculating 
reserve available for extended insurance, tabulated reserve in policy held controlling, 
notwithstanding insurer’s practice to build up general reserve not shown by policy to 
cover period intervening between insured’s fulfillment of his obligation under 20-payment 
life policy and age limit beyond which double indemnity protection was not afforded. 
Moss et al. v. AXtna Life Ins. Co. (U. S.) cones 

§ 368. ——- PAID-UP POLICY OR VALUE. 

(1). In general. 

368(1)—Where life policy provided for paid-up policy in reduced amount on lapse for non- 
payment of premium, and authorized insured within three months after lapse to receive 
extended term insurance in full amount in lieu of paid-up policy, but insured did not 
avail himself of latter right, method provided for applying reserve to purchase of 
paid-up policy became final on death of insured and was not repugnant to statute, so 


that beneficiary could recover only paid-up value of policy. Ford v. Liberty Industrial 
Life Ins. Co., Inc. (La.) 


368(1)—Where life policy provided that, if specific options granted by policy should not be 
exercised within 30 days after nonpayment of premium, owner would be entitled to sur- 
render value in paid-up insurance specified in named statute, the provision was self- 
executing upon owner’s failure to so exercise specific options, and issuance of paid-up 
policy was not essential to insurer’s liability. Where life policy provided that, if spe- 
cific options granted by policy should not be exercised within 30 days after nonpayment 
of premium, owner would be entitled to surrender value in paid-up insurance, and owner 
failed to so exercise such options when policy carried a reserve of $3,830, such reserve 
held automatically applied to paid-up insurance. payable upon insured’s death. Sander- 
son v. Postal Life Ins. Co. of New York. (U. S.) arora eek 

8 370. ACTIONS. 


370—Court’s findings in action on life insurance policy that net reserve or cash surrender 
value after grace period for payment of premium in default would purchase term insur- 
ance for period terminating after insured’s death held sufficient to support judgment for 
extended insurance. Metcalf v. Metropolitan Life Ins. Co. (Cal.) 


370—In insurer’s suit to cancel reinstatement of life policy for fraud, evidence required find- 
ing that insured was afflicted with tuberculosis when he applied for reinstatement, not- 
withstanding physicians testifying stated that they could not be certain that insured 
had tuberculosis because of failure to make most scientific test. Illinois Bankers’ Life 
Assur. Co. v. Stringham. (Mich.) 


370—Whether insured’s tuberculosis had its inception prior to date when reinstated health 
and accident policy became effiective, more than ten days after payment of premium, 
held for jury. Lacko v. Washington Nat. Ins. Co. (Pa.) . 


370—Where life policy lapsed before insured’s death, burden was on plaintiff suing on policy 
to prove that everything necessary to reinstate policy had been done. In action on life 
policy, which had lapsed, evidence that health certificate furnished had been accepted as 
satisfactory evidence of insurability and that overdue premium had been accepted so 
that policy had been reinstated held insufficient to raise jury question. Broughton v. 
Equitable Life Assurance Society of United States. (U. S.) aa ree 21 
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Estoppel, Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 


APPLICATION OF DOCTRINE OF ESTOPPEL AND WAIVER. 
— of waiver and estoppel as respects insurer cannot be abolished by contract. Newriter 
v. Life & Casualty Ins. Co. of Tennessee. (Ala.) Sag) ee 
1—Law of waiver and estoppel with respect to insurers cannot be abolished by contract. 
Newriter v. Life & Casualty Ins. Co. of Tennessee. (Ala.) .. : 415 
371—Law of waiver and estoppel with respect to insurers cannot be abolished by contract. 
Provident Life & Accident Ins. Co. v. Hudgens. (Ala.) ° 1306 
371—Under policy providing for disability benefits if insured was under sixty years of age 
when disability commenced, insurance against disability occurring beyond sixty years 
could not be affected by waiver, since a loss not within policy coverage cannot be 
brought within such coverage by waiver or estoppel. Prudential Ins. Co. of America 
v. Brookman. (Md.) ° 
-In insurance cases to make out waiver of forfeiture, intention to waive ‘must "plainly 
appear, or acts or conduct relied on as constituting waiver must involve some element 
of i _— ex rel. Continental Ins. Co. of City of New York v. Becker, Judge 
et al. (Mo. Be arn a : 
371—Insurer has right to attach reasonable conditions td its waiver of express provision 
J in life policy for insurer’s benefit. Moss et al. v. AStna Life Ins. Co. 
‘ ) 
53/2: WHAT CONDITIONS MAY BE WAIVED. 
-Insurer may expressly or impliedly waive policy condition respecting prior insurance, 
as by accepting — with knowledge of breach. Newriter v. Life & Casualty Ins. 
Co. of Tennessee. (Ala.) ee gts On oeta nates A : 
372—Insurer may waive provision of fire policy ‘that it shall be void if insured is not. sole 
and unconditional owner of insured property, and knowledge of insurer’s agent, being 
insurer’s knowledge, waives provision where agent is acquainted with nature of insured’s 
title. Citizens’ Ins. Co. of New Jersey v. Railey et al. (Ky.) 1357 
Provision of fire policy that policy would be void upon change of title to insured prop- 
erty was for benefit of insurer and could be waived by insurer either by express words 
or by conduct amounting to estoppel. Central Life Assurance Society v. Denver Mu- 
tual Fire Ins. Co. (S. D.) 
374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
375. —— IN GENERAL. 
(1). In general. 


375(1)—Act or conduct amounting to waiver or estoppel must be by one with authority to 
waive or estop in particular circumstances or business, and done in course of business 
with knowledge of material facts constituting such waiver or estoppel. Newriter v. 
Life & Casualty Ins. Co. of Tennessee. (Ala.) A arb ia ce ere OMe ee Whale : 
375(1)—-Where subsequent to issuance of policy sued on, insurer by its agent acting in 
scope of his authority assented that insured might take additional insurance conditioned 
agatnst in policy sued on, no other consideration than that on which original policy 
rested was needed. Provident Life & Accident Ins. Co. v. Hudgens. (Ala.) 
(2). Nature of agency. 
375(2)—Knowledge_ of soliciting agent taking application for insurance and his acts of 
waiver are attributable to company he is representing. Insurance company held respon- 
sible for act of waiver on part of broker selling insurance where company’s agent 
shared commission but broker was never licensed or authorized by company to represent 
it. Mutual Ben. Health & Accident Ass’n v. Smith. (Ky.) 1328 
375(2)—Clerk in escrow department of bank had no authority to bind fire insurers of which 
insurance department of bank was agent to change of use greatly increasing risk. 
Allen et al. v. Merchants Fire Assurance Corporation. (Wash.) 
376. EFFECT OF PROVISIONS OF POLICY. 
(1). In general. 
376(1)—Insurer’s agent procuring or writing policy invalidating excess insurance if any, 
created under prior policy effect be concurrently therewith, held authorized to waive ex- 
istence of concurrent ese ance and to estop insurer from invoking concurrent insurance 
as defense. Newriter v. Life & Casualty Ins. Co. of Tennessee. (Ala.) 
(2). Conditions to which restrictions apply. 
376(2)—Agent’s knowledge that applicant for life policy had heart disease was imputable 
to insurer, notwithstanding policy provision that agent was without authority to make, 
alter, or discharge contracts, or to waive forfeitures. Terry et ux. v. Texas Prudential 
Ins. Co. (Tex.) : wae 1272 
§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
(2). What constitutes knowledge or notice in general. = 
377(2)—Knowledge of insurer or its agent which will form basis for waiver of provision 
in fire policy must be actual notice, and constructive notice imparted by recordation of 
deed is insufficient. Citizens’ Ins. Co. of New Jersey v. Railey et al. (Ky.) 1357 
377(2)—In suit on membership certificate in burial association, allegedly false statements in 
application as to member’s health held not to bar recovery, although application pro- 
vided for invalidation of certificate for misrepresentation, where application was not at- 
tached to certificate, no medical examination was made and association’s soliciting agent 
had ample opportunity to ascertain member’s physical condition. Winders v. Co-Operative 
Burial Ass’n. (La.) ; 
377(2)—Where insured, when applying for and receiving ‘life policy, claimed to be well, and 
his alleged disclosure of ailments and treatment by physician did not indicate that he 
suffered from serious disease and diseases recited in policy were not mentioned at all, 
and only first premium was paid, there was no waiver of policy conditions rendering 
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policy void for insured’s bad health, and insured was not estopped to defend on such 
ground. Levic v. Metropolitan Life Ins. Co. (N. Y.) 
§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general. 
8(1)—Insurer is bound by knowledge of agent collecting premiums, who must report to 
insurer information acquired within scope of agency concerning contracts, as regards 
— as to prior insurance. Newriter v. Life & pgeaiaeiie Ins. Co. of Tennessee. 
(Ala.) 
378(1)—Knowledge ‘of officers of insurer that life insured - was drawing ‘disability pension as 
Spanish-American War veteran charged officers with notice that insured was suffering 
from physical ailment which reduced his earning capacity, since federal laws made such 
disability prerequisite to pension. Farrar v. Policy Holders’ Life Ins. Ass’n. (Cal.) 
378(1)—Insurer may waive provision of fire policy that it shall be void if insured is not 
sole and unconditional owner of insured property, and knowledge of insurer’s agent, 
being insurer’s knowledge, waives provision where agent is acquainted with nature of 
insured’s title. Citizens’ Ins. Co. of New Jersey v. Railey et al. (Ky.) ae 
378(1)—-Where _insurer’s agent had ample opportunity to have ascertained true state of 
insured’s health by medical examination before issuance of life policy, but failed to do 
so, right of insurer to claim policy was void under provision conferring such right 
where insured had cancer held waived, in view of statute. Eagan v. Metropolitan 
Life Ins. Co. (La.) ss 
378(1)—Under conditions limited in their application, agent’s knowledge of insured’s diseases 
and treatment by physician may create estoppel on part of insurer to defend on ground 
that insured was not in good health when policy was delivered. Levic v. Metropolitan 
Life Ins. Co. (N. Y.) ‘ 
378(1)—Knowledge of insurer’s agent that insured had tuberculosis before issuance of in- 
dustrial life insurance policies would not bind insurer, in absence of proof that such 
information was communicated to insurer and agent’s action in issuin olicies ac- 
quiesced in by insurer’s officers. Potter Title & Trust Co. v. Colonial “Lite Ins. Co. 
of America. (Pa.) ‘ i Gia 
378(1)—Agent’s knowledge that applicant for life policy had heart disease was ‘imputable 
to insurer as knowledge gained within scope of agent’s authority where he was required 
to answer whether applicant had any infirmity and whether agent considered applicant’s 
life a good risk and would recommend acceptance. Agent’s knowledge that declaration 
in application for life policy, that answers were written by applicant or strictly in 
accordance with her directions was not true was imputable to insurer. Terry et ux. v. 
Texas Prudential Ins. Co. (Tex.) .1272 
78(1)—Knowledge of agent who wrote fire policy that insured building was located on 
leased ground held imputable to insurer, causing waiver of policy provision avoiding 
policy if building insured was on ground not owned by insured in fee simple. National 
Reserve Ins. Co. of Illinois v. Scudder et al. (U. S.) 145 
(3). Nature of agency and authority of agent. 
378(3)—Knowledge of soliciting agent that insured had another accident policy would estop 
insurer to deny validity of policy because of misrepresentation in application that in- 
sured had no additional accident insurance, notwithstanding policy provision that agents 
could not change policy or waive provisions thereof. National Life & Accident Ins. 
Co. v. Cantrell. (Ga.) 
378(3)—Knowledge of soliciting agent taking application for insurance and his acts of 
waiver are attributable to company he is representing. Mutual Ben. Health & Accident 
Ass’n v. Smith. (Ky.) 
78(3)—Insurer’s soliciting agent’s knowledge of insured’s previous illness and falsity of 
statement, written by agent in application for accident and sickness policy that insured 
had not been disabled by accident or illness during last ten years, must be considered 
insurer’s knowledge, so as to defeat its right to claim that policy was void because 
of such statement. Kline v. Washington Nat. Ins. Co. (Wis.) 1347 
(4). Capacity in which knowledge is acquired. ; 
378(4)—Knowledge of insurer’s agent obtained while performing duties of his agency in 
receiving applications and delivering policies as to state of insured’s health is imputed 
to insurer, and, if such knowledge would vitiate contract in its inception according 
to terms thereof, such knowledge constitutes waiver of provisions of contract inconsistent 
with known facts. Supreme Forest Woodmen Circle v. Sneed. (Ark.) 1167 
379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR UN- 
DER HIS DIRECTION. 
(1). In general. 
379(1)—Misrepresentation resulting solely from act or oversight of soliciting agent taking 
application, without knowledge of insured or beneficiary, are not available to insurer, 
although issuing authority acts on application as presented and without knowledge of 
agent’s misfeasance. Inter Ocean Casualty Co. v. Ervin. (Ala.) : ms : ne 
379(1)—-Insurance company whose agent obtained correct statement of facts from insured, 
but filled out application incorrectly, held estopped to rely on misrepresentations in ap- 
plication, where insured signed application without reading it. Provident Life & Ac- 
cident Ins. Co. v. Ivy. (Tenn.) y 
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379(1)—If applicant for insurance policy gives true answers to authorized agent relying 
upon agent’s skill and good faith to correctly record answers, and he records answers 
falsely, insurer is bound thereby, if insured is justifiably ignorant of agent’s wrongful 
act. Terry et ux. v. Texas Prudential Ins. Co. (Tex.) 1272 

379(1)—-Where facts that automobile was used and purchase price thereof were correctly 
stated to insurer’s agent in oral application for theft policy, insurer making erroneous 
insertion in policy was estopped to assert falsity as defense to policy, in absence of 
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insured’s knowledge of erroneous insertion. 
(W. Va.) : Se 
(4). Life and accident insurance. 
379(4)—-Misrepresentation in application for accident and health policy that insured’s hearin 
was not impaired held not available to insurer where neither insured nor beneficiary could 
read or write, insurer’s soliciting agent filled out application in presence of both, bene- 
ficiary informed agent that insured was deaf and dumb and neither insured nor_bene- 
ficiary had any knowledge that agent inserted such clause in application or failed to 
strike it therefrom. Discrepancy between insured’s age stated in application for health 
and accident policy and that appearing in proof of death held not available to insurer 
where insurer’s soliciting agent inserted age on his own judgment, without inquiry of 
insured or beneficiary, and without their knowledge. Inter Ocean Casualty Co. v. Er- 
vin. (Ala.) 
379(4)—-Statements in applic 
must be taken in fact as statements of insurer and not of beneficiary or of insured. 
Where application for life certificate was filled out by insurer’s agent, insurer could not 
claim after insured’s death, and after having collected assessments for years, that it 
issued certificate in reliance upon fact that insured made answers and upon their truth- 
fulness, since agent’s knowledge, in absence of collusion, was imputed to insurer. Sap- 
pington v. Central Mut. Ins. Ass’n. (Mo.) 
379(4)—That insurer’s agent filled in answer in application did not avoid defense of mis- 
representations in action on life pojicy, where there was no allegation that insured did 
not know nature of paper he was signing. Boyle v. Eureka-Maryland Assur. Corporation. 
(Pa.) iar tashack Asatte cougar ehecs ae eae f : ean 
379(4)—Insured’s retention of life policy to which was attached copy of application held not 
to estop beneficiary from asserting false answers were not made by insured, since 
insured was not required to inspect copy of application to see if it was identical with 
original application which she signed. Stein v. New York Life Ins. Co. (Pa.) 
379(4)—Under application for life policy containing warranty that all answers to questions 
were correct, insured did not warrant that insurer’s agent had correctly written his 
answers, but only that his answers, as made by him, were correct. Where insured made 
truthful answers to questions in application, but answers were incorrectly transcribed 
by agent, life insurer held estopped to assert their falsity as defense to policy. Brady 
Mut. Life Ins. Ass’n v. Smith. (Tex.) ; ‘ 
379(4)—-Where agent inserted in application for life policy without applicant's knowledge 
false statement that applicant had never suffered from heart disease, insurer held 
liable under doctrine of waiver and estoppel, notwithstanding false representations and 
fact that insured was not in good health when policy was delivered, where insurer 
had imputed knowledge. Terry et ux. v. Texas Prudential Ins. Co. (Tex.) 
(5). Good faith of insured. 
379(5)—That medical examiner inserted false statements not made by insured as to insured’s 
health in application did not preclude cancellation of policy, because insured’s retention 
of policy for almost year thereafter made insured party to deception. Shaner v. West 
Coast Life Ins. Co. (U. S.) ; 
379(5)—-Insured’s knowledge of statements contained in application for health and accident 
policy, which statements were allegedly written in by agent as given him by insured, 
were complete upon insured’s receipt of policy to which was attached a copy of applica- 
tion. Soliciting agent with power to take applications is agent of his company, and where 
applicant has no knowledge of limitations upon his power, he may assume that they 
are coextensive with business intrusted to his care; but insured must not have been 
responsible for any mistakes or omissions. Where insured, in response to agent’s ques- 
tion whether he had been bothered by heart trouble since attack nine years prior had said 
he had worked every day since and agent had written no to such question in application, 
insured was responsible for misstatement. Where applicant for insurance knows there 
are misrepresentations in application as written by agent and that they are material, 
there is fraud in inducement, when policy is issued upon their faith. Where applicant 
accepted health and accident policy to which application was attached containing omissions 
as to applications, policies, and cancellations in other companies and as to true condition 
of applicant’s heart, which representations applicant knew were material, such repre- 
sentations amounted to material misrepresentations by applicant invalidating policy. 
Mutual Ben. Health & Accident Ass’n vy. Ratcliffe. (Va.) ‘ 
(5). Good faith of insured. 
379(5)—-False statement, in application for life certificates, that insured had never been 
rejected for insurance, held waived, where insurer’s agent filled out applications which 
were signed under his direction by beneficiary without knowledge of statement, and 
insured never read contents. Yancey v. Central Mut. Ins. Ass’n. (Mo.) 
§ 388. IMPLIED WAIVER IN GENERAL. 
(1). In general. 
388(1)—Provision requiring insured under group policy to be in active service of employer 
at time insurance was increased was not waived by insurer, where insurer’s representa- 
tive, while told that insured was absent because of sickness, was not told that she was 
not expected to return. Allison v. Aitna Life Ins. Co. (La.) 3 ES va aia 
388(1)—Where contractor obtained fire policy in own name, but insurer made no inquiry 
as to ownership of property, and, though property was visited by its agent before fire, 
did not object to its location with reference to fire apparatus and fire hydrants, insurer 
could not take advantage of erroneously assumed facts not induced by any misrepre- 
sentation of insured, and could not set up erroneous recitals in policy respecting owner- 
ship and condition of property as defense to liability. Cardinal v. John Roshirt, Inc. 
et al. (N. Y.) Fate SPT Pee Te een 
388(1)—That insurer’s records showed that life policies with double indemnity provision 
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lapsed as of date subsequent to insured’s death and to expiration of period of grace 
did not constitute waiver of payment of premiums or abandonment of insurer’s rights 
clearly defined by policy. Moss et al. v. Ajtna Life Ins. Co. (U. S.) 
(4). Custom and course of dealing as to payment of premium. 
388(4)—Insurer’s agreement or custom to accept premium after default constitutes waiver 
of conditions of policy respecting time of payment thereof. Commonwealth Life Ins. 
Co. v. Gault’s Adm’rs. (Ky.) LA oehahe Pacreina anna ole ata sretgembeaan a ‘ ’ 
388(4)—Insurer waived nonpayment of premium assessment on fire policy on due date under 
circumstances showing custom of insurer to accept late payments of assessments and that 
insurer sent notice to insured within sixty days before occurrence of fire for overdue 
payment and for payment of assessment which became subsequently due. Paramore v. 
Farmers’ Mutual Fire Ins. Ass’n of North Carolina. (N. C.) 
388(4)—Conduct indicating acquiescence by life insurer in belated premium payments only 
on execution of extension agreement could not support estoppel, where no extension 
agreement was either executed or tendered. Moss et al. v. AStna Life Ins. Co. (U.S.) 
(5). Guaranty and indemnity insurance. 
388(5)—Insurer is estopped from denying liability under automobile liability policy, where, 
without notice to insured of disclaimer of liability, insurer defends suit with knowledge, 
or means of knowledge, of facts which, if established, would relieve it from liability. 
Where insurer notifies insured that, if certain facts are established, insurer will dis- 
claim liability under automobile liability policy, and insured after such notice makes no 
objection to insurer’s defense of suit against insured, such defense does not estop 
insurer from denying liability. Automobile liability insurer held estopped to deny lia- 
bility on ground that automobile at time of accident was operated by intoxicated per- 
son within exemptions of policy, where insurer with knowledge of alleged intoxication 
assumed defense for more than four years, and notice of disclaimer was given to attor- 
neys of insured’s administratrix. Beals v. Central Mut. Auto. Ins. Co. (Mich.) ..1127 
388(5)—-Automobile liability insurer which withdrew from defense of damage suit against 
assured held not to have waived requirement of assured’s presence in court for trial 
of damage suit under co-operation clause of policy. Bauman v. Western & Southern 
Indemnity Co. (Mo.) : j 1407 
388(5)—If automobile liability insurer knew, when it began investigation shortly after 
accident, that policy was violated in driver’s nonage and nevertheless took charge 
of defense, and conducted trial making no disclaimer of liability or reservation of its 
rights except by dictation to court stenographer at chambers late in trial without 
insured’s knowledge, insurer was estopped from relying on driver’s nonage as defense 
in action by parties who had obtained unsatisfied personal injury judgment against 
insured. Cook et al. v. Preferred Acc. Ins. Co. of New York. (N. J.) 
388(5)—Entry of appearance for insured by insurer does not of itself constitute waiver of 
available defense, but insurer is entitled to reasonable time to investigate facts. Insurer 
appearing for insured did not waive provisions of liability policy which did not cover 
accident occurring while automobile was being operated for carrying passengers for com- 
pensation, where agreement that insurer’s appearance for insured should not be considered 
as waiver was entered into five months after accident occurred, ten weeks after suit was 
started, and seven months before case was tried. Orcutt v. Erie Indemnity Co. (Pa.) 
388(5)—-Automobile indemnity insurer electing to proceed with defense of personal injury 
action against assured with knowledge that assured would not be present held not to 
have waived defense of nonliability for assured’s breach of corporation clause, and not 
estopped to disclaim liability in such ground, since willful neglect of attorneys to de- 
fend assured unless excused by him or order of court would have subjected them to 
punishment for contempt. McDaniels v. General Ins. Co. of America et al. (U. S.) 
388(5)—Insurer, by taking full charge of defense of suit against insured’s executrix after 
notice that executrix had waived personal service of process and voluntarily appeared, 
waived claim that executrix had violated co-operation clause of liability policy. Ohio 
Casualty Ins. Co. v. Beckwith. (U. S.) 1119 
§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(1). Breaches existing at time of issuance or delivery in general. 
389(1)—Where insurance company’s authorized agent issues and delivers fire policy with 
knowledge of falsity of recitals therein or condition rendering it null and void when 
issued, right to complain of false recitals or deny liability because of such condition is 
waived. Ohio Casualty Ins. Co. v. Stewart. (Tex.) 1137 
389(1)—Insurer accepting premium and delivering policy with knowledge of existing facts 
which, if insisted upon, would invalidate contract from its inception, waives right of 
avoidance because of such facts, and estoppel arises precluding insurer from setting up 
such facts in avoidance of contract. Terry et ux. v. Texas Prudential Ins. Co. (Tex.).1272 
(3). Conditions as to incumbrances. 
389(3)—That mortgage was given as substitute for one existing prior to issuance of policy 
held not waiver of forfeiture clause, where insurer had no knowledge of prior mortgage 
and did not consent thereto, and where prior mortgage had been satisfied before issuance 
of policy and before execution of second mortgage. Greco v. Continental Ins. Co. of 
City of New York. (Ia.) ay e 5 ‘ tears ; ve 
(4). Condition as to other insurance. 
389(4)—Where agent had notice of existence of another policy at time of issuance of fire 
policy, provision of policy releasing insurer from liability of property were covered by 
another policy was waived. Where solicitor had originally solicited insurance and placed 
it with insurer she represented, and later, when directed by insurer to cancel policy, had, 
without consulting insured, placed it with second insurer, and on refusal of such insurer 
to carry whole risk had applied to agent of defendant insurer, who issued policy, so 
licitor was acting as “agent” of insurer in placing policy and not as “Broker” so that 
agent’s knowledge of existence of another policy was imputed to insurer and provision of 
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policy exempting insurer from liability if another policy existed was waived, where original 
agent had obtained and placed insurance and d had, upon refusal of insurer to carry 
whole fire risk, placed half of risk with defendant insurer through defendant’s agent 
without consulting insured, that name of defendant insurer’s agent appeared on policy 
held not to charge insured with knowledge that such agent, and not original agent, was 
defendant’s agent, and not to prevent original agent's knowledge of existence of another 
policy from being imputed to insurer so as to effect waiver of provision releasing in- 
surer from —_ iP property were covered by another policy. Pacific Fire Ins. Co. 
v. Bowers. (Va.) 
(5). Subsequent breaches in continuation of existing conditions. 
389(5)—That insured when taking out fire policy and paying premium, and again when 
policy was delivered, informed agent that insured property was vacant and agent did 
not ask or require her to take out vacancy permit or inform her that unless she did so 
policy would be void, and that insurer retained premium, held not waiver of vacancy 
clause. Conley v. Queen Ins. Co. of America. (Ky.) . ey 
(6). Knowledge of intent to violate conditions. 
389(6)—Vacancy clause is not waived where vacancy is known to insurer at time of issuance 
of fire policy, in absence of agreement or expectation that premises should remain 
vacant beyond vacancy period. Conley v. Queen Ins. Co. of America. (Ky.) 3 1073 
(7). Failure to make or follow inquiry. 
389(7)—Insurer on obtaining partial disclosure of facts must make inquiry, if not satisfied, 
and issuance of policy constitutes waiver of incompleteness of insured’s answer. Provi- 
dent Life & Accident Ins. Co. v. Ivy. (Tenn.) ; 
(9). Life and accident insurance. 
389(9)—In suit on membership certificate in burial association, allegedly false statements in 
application as to member’s health held not to bar recovery, although application provided 
for invalidation of certificate for misrepresentations, where application was not attached 
to certificate, no medical examination was made, and association’s soliciting agent had 
ample a to ascertain member’s physical condition. Winders v. Co-Operative 
Burial Ass’n. (La.) 
389(9)—Provision of industrial life policy which exempted from coverage death resulting 
from venereal disease held not waived because no medical examination of assured was 
had, since statute, providing insurer issuing policy without medical examination shall 
waive right to claim forfeiture for misrepresentation, is er Lado v. First 
Nat. Life Ins. Co. (La.) ; , 1197 
389(9)—-Where insurer’s physician examines applicant and there is no change ‘in insured’s 
condition between dates of application and issuance of policy, policy becomes binding. 
National Life & Accident Ins. Co. v. Ware. (Okla.) ...... 720 
§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND 
POLICY. 
390—Insurer, which knew facts constituting defense of fraud in obtaining automobile liabil- 
ity policy for more than five years before injured party brought action thereon and for 
more than nine years before it set up defense in second trial of action, and had con- 
ducted audit of insured’s pay roll, thus recognizing that policy was in force at time of 
eal held estopped to urge such defense. Goss v. Security Ins. Co. of California. 
(Cal.) 
Insurer held to have waived provision “limiting liability to ‘premiums if. prior ‘policy on 
same life in same company was not indorsed on certificate, where two policies were in 
existence for fifteen weeks under names identical, except that name in one policy con- 
tained one more “h’’ than name in the other. That insurance company issued policy to 
“Cobbs” and to “Cobs” should have put insurer on inquiry concerning two policies as 
having possibly been issued in violation of policy provision prohibiting more than one 
policy on same life; doctrine of idem sonans being applicable. Cobbs vy. Unity Indus- 
trial Life Ins. Co. (a.) ; 
390--That insurer retained poliev and maintained silence after insured mortgagee, named in 
open mortzgare clause in policy, informed insurer of change of title to insured property 
and requested insurer to waive change and indorse and return policy, was not waiver 
of provision that policy would be void upon change of title to insured property. Central 
Life Assurance Society v. Denver Mutual Fire Ins. Co. (S. D.) 
390—Mere silence or inaction of insurer after insured gave notice that boat covered by pol- 
icy was to be moved constituted no waiver of insurer’s right to insist on compliance with 
promissory warranty in policy designating location of boat. Robinson et al. v. Home 
inet. (CO. °S.) ; : 602 
390—-While insurer must act to annul contract within reasonable time after discoveri ng 
falsity of statements in application, insurer is entitled to reasonable time to make its 


investigation and determine what action should be taken. Shaner v. West Coast Life 
Ine: €Co.: (0;-S.) ; ‘ ees 1155 


§ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS- 
MENTS. 
(1). In general. 
2(1)-—-Clause, in life policy, limiting liability to return of premiums where policy of same 
kind is in force on insured, is waived where second policy is issued and premiums re- 


ceived thereon by insurer on its authorized agent with knowledge of first nw New- 
riter v. Life & Casualty Ins. Co. of Tennessee. (Ala.) ; 
392(1)—Insurer waived provision of industrial life policy providing that it was void if 
insurer had issued another policy to insured, where insurer collected premiums for 50 
weeks without attempting to cancel policy upén grounds of prior issue of another 
policy. Clay v. Liberty Industrial Life Ins. Co. (La.) 
392(1)—-Insurer’s continued acceptance of payments tendered as premiums on lapsed life 
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policy constitutes waiver of insurer’s right to insist on formal requirements as to rein- 
statement or revival. Anderson v. Life & Casualty Ins. Co. of Tennessee. (La.) 951 

392(1)—-Insurer having before any loss accrued under policy accepted from agent and 
retained past-due premium without inquiry waived any forfeiture for late payment of 
such premium, although agent receiving premium was without power to waive for- 
feitures. Sovereign Camp, W. O. W. v. Rhyne et al. (Miss.) 

392(1)—Insurer waived nonpayment of premium assessment on fire policy on due date un- 
der circumstances showing custom of insurer to accept late payments of assessments and 
that insurer sent notice to insured within sixty days after occurrence of fire for over- 
due payment and for payment of assessment which became subsequently due. Paramore 
v. Farmers’ Mutual Fire Ins. Ass’n of North Carolina. (N. C.) Coe 

392(1)—In action by insured for insurer’s fraud in inducing plaintiff to take life policy not 
contracted for, in which insurer asserted defense of misrepresentations, held that court’s 
finding as matter of law, on demurrer to answer, that insurer, retaining premium pay- 
ments, had waived misrepresentations, was erroneous, where incontestable statute did 
not apply. Love v. Prudential Ins. Co. of America. (S. C.) 

392(1)—Collection of premiums by insurer with full knowledge that policy was subject to 
forfeiture kept policy in force. Excelsior Mut. Life Ins. Co. v. Davis. (Tex.) 1006 

392(1)—In action to cancel policy, that insurer accepted semiannual premium after second 
physical examination did not constitute waiver of false statements in application where 
insurer had no knowledge of such false statements when premium was accepted. Shaner 
v. West Coast Life Ins. Co. (U. S.) 7 ‘ 1155 

§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 

395—Under group policy providing for benefits on proof of total and permanent disability of 
employee for six months’ period, failure to pay premium during such period held not to 
terminate insurance, where employee tendered check for premium for first 60 days of 
such period, and tender was refused on ground that policy had previously lapsed. Mis- 
souri State Life Ins. Co. v. Compton. (Tex.) ated , a 

§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 

400—Allegation of life insurance applicant’s positive assertions in manner not warranted by 
his knowledge, suggestion of what he did not believe true, or suppression of knowledge 
of condition but for which policy sued on would not have been issued, amounted to de- 
fense not waived by provision declaring policy incontestable after one year except for 
fraud. Combs v. Burbank Mutual Life & Benefit Ass’n. (Cal.) : Ae 

400—Period of incontestability of life policy held to begin one year from date of policy as 
provided therein, application provided insurance should take effect on date thereof if 
full first premium was paid at time of signing application and insured was in sound 
health. Clause of insurance policy making it incontestable after certain period has refer- 
ence to contest in court by some sort of litigation and not mere protest against payment 
or offer to rescind. Incontestability clause in insurance policy does not affect statute of 
limitations with respect to suit on policy. Incontestable clause constitutes waiver by in- 
surer of right to invoke defenses against payment of policy after certain period of time 
from date of issuance. Incontestability clause of policy simply means that insurer con- 
tracts that if it should have any defense which might be interposed to validity of contract 
that it will interpose objections to validity either by affirmative or defense action ta- 
ken in court within period named in contract. Prudential Ins. Co. of America v. Pres- 
cott et al. (Fla.) see uwrerk ee ee i 

400—Where suit on life policy was instituted, and answer setting up fraud was filed, within 
contestable period, running of one-year limitation imposed by incontestable clause was 
stopped, so that, where suit was dismissed upon its renewal insurer was not prevented 
from pleading fraud because policy was issued one year before. Lee v. All States Life 
Ins. Co. (Ga.) cid ‘ rere slang oe 

400—Provision for incontestability of group policy held valid and not unreasonable nor con- 
trary to public policy. Limitation of contestability clause in insurance policy applies to 
questions involving validity of the policy and not those involving coverage. Question 
whether group policy was invalid because insured was not actively employed by firm 
insured at time amount of policy was increased, being one of validity and not of 
coverage and not being excepted expressly or by implication, held barred by incontesta- 
bility clause as a defense in suit on the policy. Allison v. A®tna Life Ins. Co. 

wn Dales life policy containing two-year incontestable clause and provision that policy was 
not to take effect unless insured was in sound health at its date, insurer had duty to 
investigate within two-year period to ascertain if deceit had been practiced as to sound 
health of insured. Under life policy containing two-year incontestable clause and pro- 
vision that policy was not to take effect unless insured was in sound health at its date, 
insurer held precluded, after death of insured more than two years after issuance of 
policy, from canceling it for alleged deceit in application as to sound health of insured. 
Ludwinska v. John Hancock Mut. Life Ins. Co. (Pa.) 508 Mae 7 


400—In assignee’s action on industrial life policy, incontestable clause held not to guteg, ie 
surer from attacking validity of assignment, where insurer admitted liability and willing- 
ness to pay to person entitled to payment. Hack v. Metz et al. (S. C.) 


400—Statute providing incontestable period for life policies held inapplicable to disabilit con- 
tract contained in life policy. Insured could not by postponing suit until after expiration 
of two-year incontestable period, obtain benefit of incontestable statute with reference to 
disability contract in life policy, where injury resulting in disability occurred within two 
years from date of policy. Love v. Prudential Ins. Co. of America. (S. C.) 


400—Equity will not cancel insurance policy, incontestable as to accidental death provision, in 
order to protect insurer’s rights against those of beneficiary. Insurance policy, providing 
for payment in case of accidental death, is “life insurance policy” to such extent within 
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state statute prescribing incontestable period for such policies. Pacific Mut. Life Ins. 
Co. of California v. Parker et ux. (U. S.) .......... ee 111 
-Where decisions were in conflict as to whether provision of life policy excluding appli- 
cation of incontestable clause to health and accident insurance left policy open to con- 
test as to such insurance, incontestable clause should be construed in favor of insured 
as clause of doubtful meaning. Rule that incontestable clause should receive liberal 
interpretation in favor of insured is applicable where health and accident insurance are 
added to ordinary life policy. Where life policy treated on identical basis provisions 
excepting double indemnity and disability provisions in policy from incontestable clause, 
and state law made incontestable clause applicable to double indemnity provision, incon- 
testable clause was applicable to disability provision. Thompson v. New York Life 
Ins. Co; (U.S,) : ‘ See ; 1151 
400—Statute making insurance policies incontestable has no application where claimed losses 
are not covered by policy or premiums have not been paid. Collins v. Metropolitan Life 
Ins. Co. (Va.) ; ee : . j ‘ 
400—Statute relative to life and endowment insurance which provides for two-year incon- 
testability period from date of issuance of policy held not to make clause in policy cover- 
ing life, permanent disability, and accident and health, providing that policy should be 
incontestable after one year from date of policy, except for non-payment of premiu: 
or service in Army or Navy in time of war, applicable only to life insurance portion o 
policy. Incontestability clause in policy covering life, permanent disability, and accident 
and health, providing that policy should be incontestable after one year from date of 
policy except for nonpayment of premiums, or service in Army or Navy in time of war, 
held to apply to accident and health provisions of policy, and hence insurer could not 
rescind accident and health insurance on ground of fraud, after expiration of one year 
from date of policy. Northern Life Ins. Co. v. Christie et ux. (Wash.) 


XII. Risks and Causes of Loss. 
(A) MARINE INSURANCE, 


§ 411. COLLISION AND LIABILITY THEREFOR. 

411—-Where club insurance policy required indemnity for loss or damage arising from collis- 
ion with another ship to extent that such liability was not covered by hull insurance 
containing clause for settlement of claims thereunder on principle of cross-liabilities modi- 
fication of hull insurance by substituting four-fourths for three-fourths as proportion to 
be paid by hull underwriters in event of liability held not to eliminate liability under 
club insurance policy. New York & Cuba S. S. Co. v. American §S. S. Owners Mutual 

Protection & Indemnity Ass’n Ins. (U. S.) “e SAoccaakatt 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 418. LIMITATIONS OF RISK AS TO PLACE. 

§ 419. - SITUATION OF PROPERTY INSURED. 

419—-Undisputed testimony that goods were burned while situated elsewhere than place 
where they were insured precluded recovery on fire policy where insured’s consent to 

removal was not shown. Wood v. General Ins. Co. of America. (Mo.) 1083 

419—Rider extending risk, covered by transportation policy, so as to include loss by fire even 
if on insured’s premises, held not to obviate limitation of risk to occasions when prop- 
— insured was in due course of transit. Rieske v. Alliance Ins. Co. of Philadelphia. 
tn. ¥.) , Cs Share Sh caes s 
Buyer of goods, shipped from another state by public truckmen, last of whom trans- 
ferred them to local truckmen agreeing with buyer to hold them until next business day, 
held protected from loss thereof by theft from public garage, to which local truckman 
took them, under insurance policy covering loss by theft of goods in carrier’s custody. 
M. J. Federman Co., Inc. v. American Ins. Co. (N. Y.) 1133 
§ 421. FIRE. 
421—Fire policy provision, exempting insurer from liability for loss occurring by explosion, 
exempts insurer from liability for loss caused directly or indirectly by explosion; but, 
where explosion is caused by preceding hostile fire during its progress in insured premises 
insurer is liable for loss caused by fire and for loss caused by explosion, since fire is 
proximate cause of whole loss and explosion is mere incident. Pearcey v. St. Paul 
Fire & Marine Ins. Co. (Va.) 
423. LIGHTNING, WIND, TORNADOES, AND OTHER STORMS. 

Allegation that windstorm was accompanied by heavy rain which was blown through 
roof and other openings made by windstorm, and drenched and destroyed furniture 
and interior of house, with proof that all rainwater producing damage came through 
openings first made by wind, held to entitle insured to judgment for full amount of 
damage, although policy provided that insurer should not be liable for damage from 
water or rain unless it entered building through openings made by direct action of 
wind. New York Underwriters’ Ins. Co. v. Sproles. (Tex.) 177 
424. ACCIDENT. 

4—Insurer could not avoid liability policy covering automobile used for business and pleas- 
ure, for injury to automobile while driven by chauffeur without authority, on theory that 

coverage was limited to damage only while being operated for business and pleasure b: 
owner or by some person authorized by him, where there was no such limitation in col- 
lision damage indorsement but only in bodily injury clause. Policy insuring against 
damage to automobile caused solely by accidental collision with another object either mov- 
ing or stationary, including upsets, held_to cover injury where automobile driven by 
chauffeur failed to make sharp turn, ran off road and down bank and overturned. Hallock 
v. American Casualty Co. (N. C.) Sec 

424—Word “employees” as used in against loss on shipments of money, 
except loss occasioned by dishonesty of employees of sender or addressee, applies only 


1506 


1294 


372 


188 


1393 





Topical Index 


to employees who may reasonably have been expected to contact subject-matter of insur- 
ance. Where package of currency shipped by registered mail was delivered in violation 
of federal regulation to apartment house manager, who placed package on table in 
addressee’s apartment, policy insuring against loss on shipments of money except loss 
occasioned by dishonesty of “‘employees” of sender or addressee held not to cover loss 
resulting from theft by addressee’s chauffeur and cook. Central Trust Co. v. Hartford 
Fire Ins. Co. (W. Va.) ‘ ; 1430 

§ 425. THEFT. sik ain maces Aa: sy. aie waa aa 

:25—Burglary policy indemnifying against loss by felonious entry into safe by actual force, 
where visible marks are made on exterior of safe, held not to cover burglary, where safe 
was left open or entered by working combination or use of key, notwithstanding marks 
of violence appeared in compartment in interior of safe. Remedial Finance Corporation 
v. Indemnity Ins. Co. of North America. (Okla.) a ‘ay aiees i 
Estate of insured’s deceased wife held not within theft policy protecting insured and 
permanent members of his household. That estate of insured’s deceased wife was not 
within theft policy, should not alone preclude recovery in action thereon, fire loss of 
wife’s jewelry by heirs and next of kin protected by policy, where wife died intestate 
without debts. Policy covering loss by burglary, robbery, or theft where property was 
within insured’s premises or safe deposit box, and also robbery or forcible taking within 
United States or Canada, covered any of such crimes committed within insured’s prem- 
ises regardless of assault, and also such crimes when accomplished by assault anywhere 
in United States or Canada. Where insured was held up in his jewelry store and jewelry 
was stolen from safe therein, loss held within theft and robbery policy covering ‘forcible 
taking from insured.” Gross et al. v. Fidelity & Deposit Co. (U. S.) 
Estate of insured’s deceased wife held not within theft policy protecting insured and 
permanent members of his household. Gross et al. v. Fidelity & Deposit Co. (U. S.). 

§ 427. PROXIMATE CAUSE OF LOSS. 

427—That insured was diseased at time of accident will not prevent recovery under ac- 
cident policy, if accident in itself was independent and sufficient cause of death or 
injury. Provident Life & Accident Ins. Co. v. Ivy. (Tenn.) 

427—Where locomotive covered by fire policy was marooned due to destruction of bridges 
by fire, and cost of repairing bridges was greater than value of locomotive, value of 
locomotive was destroyed directly and proximately by fire which destroyed bridges, s¢ 
that insured 
CU... 3)... 

§ 429. WRONGFUL ACTS OF INSURED. 

429—-Mere agency, without proof of knowledge, authorization, or ratification on part of 
insured, will not defeat recovery on fire policy on ground of incendiarism in event that 
agent is shown to have burned insured property. Hawkins et al. v. Glens Falls Ins. 
Co. (W. Va.) Sata ; ; ..1105 

(C) GUARANTY AND INDEMNITY INSURANCE. 

§ 434. LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROPERTY. . 

434—Loss of bus passenger’s baggage in transit held “injury to property,’ within policy in- 
demnifying bus company for damages on account of injury to or destruction of prop- 
erty caused by operation of busses. Shaw v. Citizens’ Casualty Co. (N. Y.) 189 

434—L.oss of automobile which was bogged down in highway cut and carried away by flood 
waters from river, which overflowed through cut and back again into river, was due to 
“collision,’’ within automobile policy. Long et al. v. Royal Ins. Co., Limited. (Wash.) 1428 

§ 425. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 

435—Insurer was not liable under employer’s automobile liability policy covering operation 
of truck with insured’s permission, for injury sustained through negligence of employee 
while using truck at night returning from picnic, without employer’s permission or 3 
consent. Waddell v. Langlois et al. (TLa.) 2 : _..1405 

435—Where owner permitted her son and son’s companion to use automobile, instructing 
companion not to allow son to drive, companion was covered_ by policy as “person re- 
sponsible for operation of insured’s motor vehicle” within Compulsory Motor Vehicle 
Insurance Law, notwithstanding owner’s son was operating automobile at companion’s 
request at time of accident. Boudreau v. Maryland Casualty Co. (Mass.) 

435—To entitle driver to indemnity provided for by automobile liability policy under motor 
vehicle law, driver must, at time and place of accident, have been driving car with ex- 
press or implied consent of assured owner. Where automobile owner, insured for li- 
ability, permitted brother to use automobile, and brother, after death of assured, con- 
tinued to operate car without change in registration and no administrator or executor 
was appointed, brother involved in collision about two months after assured’s death held 
not covered by policy. Frankel v. Allied Mutuals Liability Ins. Co. et al. (Mass.) . 

435—Policy exempting from coverage assured’s ‘‘employee” injured while engaged in repair 
of assured’s automobile held not to cover a service station employee who on his day off, 
was injured while pumping air into a tire when he went to assured’s garage to make 
automobile repairs for which assured agreed to pay. Church v. Consolidated Indemnity 
& Ins. Co. (N. J.) ; 

435—In action on automobile liability policy covering operation of automobile by insured or by 
person permitted to drive by adult member of insured’s family, instruction that as mat- 
ter of law 18 year old son had authority to permit any one to drive car because son was 
not “adult” within clause of policy held not error. In action on automobile liability policy 
covering operation of automobile by insured or by person permitted to drive by adult 
member of insured’s family, instruction that as a matter of law an “adult” was person 
of 21 years of age or upward held proper. At common law, “adult” was person who 
had reached age of 21 as regards construction of word “adult” in automobile liability 
policy. Under provisions of automobile liability policy covering operation of automobile 
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by insured or persons permitted to drive by adult member of insured’s family, “adult” 
meant one who had reached his legal majority, so that 18 year old son of insured was 


without authority to permit anyone to drive the car. L,ucas et al. v. United States Fi- 
delity & Guaranty Co. (N. J.) 


435—-Insured’s son-in-law possessing home of 


“household”’ by temporarily returning with wife to insured’s home, within automobile 
liability policy extending coverage to one operating automobile with permission of adult 
member of insured’s household. Provision extending coverage of automobile liability 
policy to ‘“‘additional assureds’’ is inoperative unless person operating automobile had 
permission to so operate it at time of incurring liability. Where insured gave son-in- 
law permission to drive automobile on business trip to certain town, son-in-law could 
not extend such permission to include another’s driving of automobile in different city 
on following day, therefore driver was not “additional assured’ within protection of 
automobile liability policy. Indemnity Ins. Co. of North America v. Sanders. (Okla.).. 
435—Insured’s son-in-law possessing home of his own did not become member of insured’s 
“household” by temporarily returning with wife to insured’s home, within automobile 
liability policy extending coverage to one operating automobile with permission of adult 
member of insured’s household. Provision extending coverage of automobile liability 
policy to “additional assureds’’ is inoperative unless person operating automobile has 
permission to so operate it at time of incurring liability. Where insured gave son-in- 
law permission to drive automobile on business trip to certan town, son-in-law could 
not extend permission to include another’s driving of automobile in different city on 
following day; therefore driver was not “additional assured” within protection of auto- 
mobile liability policy. Indemnity Ins. Co. of North America v. Lahman. (Okla.) .... 
435—Provision in liability policy that no liability was assumed while automobile was being 
operated for carrying of passengers for compensation held unambiguous. Truck owner who 
transported painter and his tools to his place of work was operating automobile in “‘car- 
rying passengers for compensation” within exception to liability policy, where parties 
were strangers, and painter paid owner 25 cents for prior trip, and painter had suggested 


that he would call owner whenever painter needed hauling. Orcutt v. Erie Indemnity 
Co. Ha.) , 


435—Word ‘“‘used’”’ in 
for carrying of explosives not used in connection with its operation does not mean only 
a habitual or continuous use, but applies to single use of automobile, and barred insured 
from recovery when automobile caught fire from gasoline carried on single occasion for 
cleaning airplane motor. American Casualty Co. v. Jagoe. (Tex.) oi eis a 

435—Omnibus coverage clause of automobile liability policy creates liability insurance not 
only for benefit of named assured, but also for benefit of those who come within clause 
and meet its requirements. United States Fidelity & Guaranty Co. v. Mann. (U.S.) 

435—Provision in automobile liability policy that policy was not voided by death of named 
insured did not entitle executor named in insured’s will to benefits of policy prior to 
probate of will, since, until will was probated and named executor accepted trust, named 
executor had no status entitling him to any control over automobile. Provision in auto- 
mobile liability policy that policy was not voided by death of named insured did not 
entitle those named in will as alternate executors to benefits of policy prior to probate 
of will. Provision in automobile liability policy that policy was not voided by death of 
named insured did not entitle legatee of automobile to benefits of policy prior to probate 
of will, since specific bequest did not confer upon legatee any control of automobile. 
Provision in automobile liability policy extending benefits of policy to members of 
insured’s household did not entitle son to benefits of policy after death of insured, since 
insured’s household did not survive insured’s death, although son remained in home 
pending assumption of control by insured’s personal representative. ‘‘Household,”’ as 
used in provision in automobile liability policy extending benefits of policy to members 
of insured’s household, meant single domestic establishment, including servants and 
attendants with householder at its head, and, upon death of household, household ended. 
Provision in automobile liability policy extending benefits of policy to those operating 
automobile with permission of insured did not entitle son to whom insured had given 
permission to use car to benefits of policy after insured’s death, because permission 
given to son terminated upon death of insured. Ratification by executor after his quali- 
fication of use of car by insured’s son did not entitle son to benefits of extended cover- 
age clause of automobile liability policy as of date of accident which occurred after 
death of insured and prior to executor’s qualification, since application of extended 
coverage clause to operator of automobile required a named insured from whom flowed 
permission to operate automobile, and during interval between death of named insured 
and executor’s qualification there was no named insured. Permission of legatee of auto- 
mobile to brother to use automobile did not entitle brother to benefits of extended 
coverage clause of automobile liability policy as of date of accident which occurred after 
death of insured and prior to executor’s qualification. That premium of automobile lia- 
bility policy was paid for a full year and that son’s use of automobile after death of 
insured was continuation of practice existing prior to insured’s death by which son used 
car with her permission did not entitle son to benefits of extended coverage clause of 


policy after death of insured and prior to qualification of executor. Collins v. Northwest 
Casualty Co. (Wash.) ; 


§ 437. WRONGFUL ACTS OF INSURED. 

457—-Insurer, sued on automobile accident policy containing provision that policy did not 
apply where automobile was driven by person under 16 years of age held not exempted 
from liability merely because driver was under 16, in absence of causal connection 
tween age of driver and collision. McGee v. Globe Indemnity Co. (S. C.) 

437—Insured, who was without a learner’s permit or driver’s or chauffeur’s license required 
by statutes, was “prohibited” by statute from driving an automobile within policy 
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exempting insurer from liability for injury caused by person prohibited by statute or 
ordinance from driving automobile. Andrews et al. v. Goodman et al. (W. Va.) 

(D) LIFE INSURANCE, 

§ 438. CAUSE OF DEATH IN GENERAL. 

438—Courts recognize and give effect to provision of life insurance policy exempting insurer 

from liability if insured’s death results directly from bodily injury inflicted intentionally 
by another. Provision of life insurance policy, exempting insurer from liability if 
insured’s injury or death is intentionally inflicted by another, bars recovery for injury 
cr death directly and immediately resulting from another’s intenticnal act, done with 
intent to injure insured, if nature of injury could reasonably have been foreseen as 
direct result of act. Clause in life insurance policy, exempting insurer from liability for 
insured’s injury or death intentionally inflicted by another, is no defense to action on 
policy, if person injuring insured intended to injure third party. Provision in life insur- 
ance policy, exempting insurer from liability if insured’s injury or death is intentionally 
inflicted by another, bars recovery thereon for insured’s death or injury caused by 
another’s intentional act aimed at insured. To exempt insurer from liability under life 
insurance policy excepting liability for insured’s death or injury caused by intentional 
act of another, latter’s intention must have been to cause injury or death, as well as to 
do act, and directed toward insured. Jefferson Standard Life Ins. Co. v. Myers. (Ky.) 

438—Parties to insurance contract may contract within limits of public policy for such 
forms of insurance as may be agreed upon, including provision limiting coverage by 
exempting certain specified risks, such as death resulting from venereal disease. Lado 
v. First Nat. Life Ins. Co. (La.) ‘ 

§ 440. TIME OF DEATH. 

44(—Presumption of death from seven years’ absence does not arise where there may exist 
circumstances or facts reasonably accounting for party’s absence, or where disappearance 
has been under circumstances indicating communication was unlikely. Evidence must 
be produced of facts justifying inference that absentee’s death is probable reason why 
nothing is known about him before presumption of death will apply. Circumstances pre- 
venting inference of death from mere unexplained absence include desire to conceal 
identity, improbability that under circumstances absentee would have communicated with 
home or family, that there was cloud upon his character, or that he was fugitive from 
justice. Death of 34 year old insured leaving home same night as young woman in same 
community held not presumed as matter of law in seven years from disappearance, so as 
to bar by limitations action on life policies brought after finding skeleton of insured and 
woman 14 years later. Gardner v. Northwestern Mut. Life Ins. Co. (N. Y.) 

atutory presumption of death after seven years’ absence may be rebutted by 
istantial evidence. Under statute creating presumption of death after seven years’ 

absence, when death prior to expiration of seven years’ absence is issue, there is no legal 
presumption as to whether missing person was alive or dead at that date. Southland 
Life Ins. Co. v. Norwood. (Tex. ) ws pi cb haan ds Reo e eR At SRR ao < 

440—Showing of diligent search is unnecessary as condition precedent to presumption of 
death after seven years. Doctrine requiring exposure of person alleged to have died at a 
particular time to some specific period that would account for his death at such time 
does not obtain in Wisconsin. Delaney v. Metropolitan Life Ins. Co. (Wis.) 
444. SUICIDE. 
445. —— IN GENERAL. 

(2). Statutory provisions. 

445(2)—Missouri suicide statute providing that suicide is no defense to suit on life policy and 
that contract stipulation therein is void applies to suicide while insane. Stipulation in 
Missouri accident policy that insurance should be suspended if insured became insane 
held void under Missouri suicide statute providing that suicide is no defense to suit on 
life policy and that contract stipulation therein is void. Metropolitan Life Ins. Co. v. 
Siebert et al. (U. 

(3). Effect of incontestable clause 

445(3)—Date on face of life policy not actual date when coverage took effect through policy 
delivery and payment of first premium, held to govern policy provision that policy should 
be void if insured should commit suicide within two years from “date’’ thereof, notwith- 
standing another provision that policy should not take effect until it was delivered and 
first premium paid. Under life policy clause making policy incontestable after being in 
force two full years from “‘date of issue” which two year period began to run from date 
on face of policy not from date when policy coverage under another clause, took effect 
through delivery of policy and payment of first premium. Incontestable clause held 
to bar defense that insured, when he applied for and took out life policies intended to 
committ suicide at end of contestability period and subsequently consummated such 
alleged fraudulent intent. State Mutual Life Assurance Co. v. Stapp et al. (U. S.) 

§ 448. DEATH CAUSED BY BENEFICIARY. 

448—Beneficiary’s unlawful intentional causation of insured’s death, whether felonious or not, 
at common law defeats beneficiary’s right to proceeds of life policy. Statute prohibiting 
one convicted of feloniously killing another from obtaining proceeds of other’s life policy 
makes conviction of felony conclusive against beneficiary who kills insured, but does not 
otherwise change common-law rule that beneficiary’ unlawful intentional causation of 
insured’s death, whether felonious or not, defeats wa s eee to proceeds of life 
policy. Metropolitan Life Ins. Co. v. Hill et al. (CW. Va.) 

(E) ACCIDENT AND HEALTH INSURANCE. 

§ 449. WHAT CONSTITUTES ACCIDENT IN GENERAL. 

449—Policy insuring against injury or death caused by ‘‘accidental means” entitles insured 
or beneficiary to recover for unusual or unexpected results of intentional act, even 
though such results occur without mischance, slip, or mishap. Insured’s death caused 
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by hypersusceptibility to novocaine used as anesthetic in appendix operation would be 
death by happening of “‘accidental event” within accident policy. Whatcott v. Continental 
Casualty Co. (Utah.) Re ee een ey eee ee ee 
§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL, 
(1). In general. 
451(1)—Loss of right ‘forearm and hand” by farmer as result of accidental fall upon 
motor-driven corn husker when thrown from motor-driven tractor, following break in 
corn husker, held within clause of accident policy covering loss of hand or foot sus- 
tained by wrecking or disablement of motor-driven car in which insured was riding or 
driving or by being accidentally thrown therefrom, including motor-driven farm machin- 
ery. Federal Life Ins. Co. v. Bolinger. (Ind.) 
451(1)—Where insured under industrial travel and pedestrian policy lost hand as result of 
slipping and falling on deck of ferryboat on which he was employed, injury held not 
within clause covering accidental injuries sustained as result of being ‘‘struck by and 
actually coming in physical contact with vehicle * * * while insured is walking or 
standing on public highway.’ Bartley v. Life & Casualty Ins. Co. of Tennessee. 
(La.) rate ; pal ues Fhe bate ace cin ROO 
451(1)—Casual invited passenger flying in airplane held “participating in aviation or aero- 
nautics” within exception in accident policy. Provision of accident policy excepting 
“death or other loss due to disease, whether acquired accidentally or otherwise, or sus- 
tained as result of participation in aviation,” held not to limit exception to death from 
disease. Sneddon v. Massachusetts Protective Ass’n, Inc. (N. M.) .. ‘ 1339 
452. RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES 
Light pickup cab with maximum capacity of 1,000 pounds and used by mechanic to 
transport tools or light loads, or for family pleasure, held not a “truck” so as to 
defeat liability under policy exempting insurer from liability for injury or death result- 
ing from accident while riding in an automobile truck. Gaumnitz vy. Indemnity Ins. Co. 
of North America. (Cal.) pp IR Ess a : 1317 
Accident policy provisicn excluding liability for disability sustained while operating 
automobile for wages does bar recovery, where insured received no wage fo1 opera- 
tion of automobile as such, but where wage inured from performance of duties of his 
occupation, in which operation of automobile is only incidental. Federal prohibition agent 
driving automobile furnished by government was not “operating automobile for wage, 
compensation or profit’ within accident policy exception to liability, where agent in 
performance of duties used automobile less than half of his official time. Etna Life 
Ins. Co. v. Stewart. (Ga.) de : aah 
Under accident policy insuring against death when “riding” in or ‘driving’ automobile, 
no recovery could be had under evidence that insured while seated in stationary auto- 
mobile met death from carbon monoxide poisoning in closed garage; ‘driving’? meaning 
to urge forward under guidance, compel to go in a particular direction, urge onward, 
and direct the course of. Mould v. Travelers’ Mut. Casualty Co. (Ia.) 
Word “disablement” in automobile accident policy was intended to provide indemnity 
for injury to occupant of automobile in accident which did not completely wreck auto- 
mobile but only disabled it either momentarily or permanently. Insured in automobile 
accident in which only damage to automobile, in which insured was riding, was bent 
fender and automobile was raised on one side 18 inches from roadway, held within acci- 
dent policy clause providing coverage for death from injuries received in wrecking or 
“disablement’’ of automobile in which insured was riding; “disable” being defined is to take 
away the ability of, to render incanable of proper and effective action. That insured, 
injured by being thrown from truck in collision, was seated on board placed across bed 
of truck did rot preclude recovery under accident as against insurer’s contention that 
insured was riding “fon” and not “in” truck as stated in policy. Federal Union Life 
Ins. Co of Cincinnati, Ohio v. Richey’s Adm’x. (Ky.) 793 
-Tire blowout held “disablement” of automobile within accident policv insuring against 
injury or death sustained by disablement of automobile. Federal Life Ins. Co. v. Sivels. 
(Ky.) ‘ A 
-Where insured lost hand as result of slipping and falling on deck of ferryboat on 
which he was employed, injury held not within clause of industrial travel and pedestrian 
policy covering accidental injuries sustained by “collision of or accident to (certain 
vehicles, including) passenger steamship, * * * inside of which insured is legally 
traveling,”” since clause was construable only as covering injuries suffered by insured 
while passenger on vehicle, due to its collision with another vehicle. Bartley v. Life & 
Casualty Ins. Co. of Tennessee. (Ta.) ; P 1030 
§ 454. BODILY INFIRMITIES OR DISEASE. 
454—-Where health and accident policy made illness under care of physician and confinement 
to bed at home, or where male was employed away from his residence, confinement 
within the house and medical attention therein, condition precedent to liability for 
weekly benefits, insured whose eyesight was so affected that his son had to drive vege 
table truck but insured accompanied the truck, on advice of physician, and kept in con- 
tact with his customers, held not entitled to weekly benefits. Goldsby v. Gulf Life Ins. 
Co. (Fia.) ; ny eee. : 1323 
§ 455. EXTERNAL, VIOLENT AND ACCIDENTAL MEANS OF INJURY. 
455—Injury is not produced by “accidental means” within accident policy, where it is 
direct, though unexpected, result of an ordinary act in which the insured intentionally 
engages. That insured engineer fell from seat while in act of rising to reach for engine 
whistle rope held ‘“‘accident’ within policy clause covering death resulting ‘‘solely 
through external, violent and accidental means,” where death directly resulted from 
insanity produced by skull fracture received in fall within time limits prescribed by 
policy. Provident Life & Accident Ins. Co. v. Watkins. (Ky.) 
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455—Injury to back of one pitching quoits did not arise through “accidental means”, within 
indemnity policy, since chance happening, commonly called ‘‘accident,’’ may occur other- 
(Ne than by accidental means. Lawrence v. Massachusetts Bonding & Insurance Co. 

455—Where injury is result of voluntary act in performance of which there was a slip or 
mishap or where doer of voluntary act was ignorant of material circumstance which 
would have caused him to do act differently or not at all, resultant injury is regarded 
as caused by ‘accidental means” within insurance policy but rule is otherwise if person 
by exercise of ordinary care should have known material fact or circumstance. 4: 
Life Ins. Co. v. Kent. (U. S.) coat Ln red ate 

455—Death caused by voluntary overexertion is not caused by “external, violent, and acci- 
dental means’’ within terms of accident policy. Anderson v. Travelers’ Protective Ass’n 
of America. (U. S.) aoe 

§ 464. INTENTIONAL INJURIES. 

464—-Accident policy excepting loss resulting from intentionally inflicted injuries held not to 
exclude injury or death intentionally inflicted by another. Housh v. Pacific States Life 
Ins. Co. (Cal.) 1174 

464—Provision that accident policy does not cover injuries intentionally inflicted on insured 
by himself or any other person except by burglars or robbers held not to exempt insurer 
from liability for death resulting from fatal injuries intentionally inflicted by another. 
National Life & Accident Ins. Co. of Nashville, Tenn. v. May (Okla.) 1049 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 

466—Where accident results in disease and death follows, accident is proximate cause of 
death, as regards recovery on accident policy. Dewey v. Abraham Lincoln Life Ins. Ce 
(Ta.) 

466—Injury, though superinduced by disease or bodily infirmities, is nevertheless an ‘“‘acci- 
dent” within accident policy if injury is direct result of fail or other act and not a 
direct result of the disease. Provident Life & Accident Ins. Co. v. Watkins. (Ky.) 1027 

466—Under accident policy confining insurer’s liability to such consequences as come to in- 
sured directly and exclusively of all other causes from bodily injury, insured held not 
entitled to recover for neurofibroma where according to trial judge’s findings, neuro- 
fibroma was not causally connected with injury received. Wrobel v. General Accident, 
Fire & Life Assurance Corporation. (Mass.) 

466—Where disease with which insured was suffering had no causal connection with death 
resulting from accident, accident is sole cause of death. Metropolitan Life Ins. Co. 
v. Siebert et al. (U. S.) 

§ 467. LIMITATIONS AS TO TIME OF DEATH OR DISABILITY CAUSED BY 

ACCIDENT. 

467—Policy indemnifying insured against loss of time resulting solely from bodily sickness 
which is ‘‘contracted and begins not less than fifteen days after the date of this policy” 
covers sickness first manifesting itself after such period, though medical cause ante- 
dated issuance of policy. Valencia v. Continental Casualty Co. (Nebr.) 


XIII. Extent of Loss and Liability of Insurer. 

(A) MARINE INSURANCE. 

§ 490. DAMAGES INCURRED OR PAID. 

490—Where club insurance collision policy indemnified assured for loss or damage to carry- 
ing ship’s cargo, and in settlement, on equal fault basis of liabilities resulting from 
collision, carrying ship’s contributions in general average were treated as liability and 
hence as part of damages of noncarrying ship, which, having sustained the lesser dam- 
age, paid difference to carrying ship’s owner, which paid to cargo amount recovered on 
account of general average contributions, insurer was liable only on basis of single 
liability, and carrying ship’s owner could not recover loss consequent on addition to 
noncarrying ship’s damages amount of noncarrying ship’s liability to reimburse carry- 
ing ship’s cargo for general average contributions, which correspondingly reduced ship’s 
recovery from norcarrying ship. Where club insurance policy indemnified assured lee 
loss or damage arising from collision with another ship, to extent that such liability 
was not covered by hull insurance containing clause for settlement of claims thereunder 
‘n principle of cross-liabilities and exempting underwriters from liability for any sum 
hich assured should pay or become liable to pay in respect of insured ship’s cargo, 
~rinciple of cross-liabilities did not apply to settlement of collision loss or damage not 
wered by hull insurance, and club insurer was liable, on basis of single liability, for 
any collision loss or damage imposed by law on assured and not covered by hull insur- 
ance. Where club insurance policy indemnified assured for loss or damage arising from 
collision with another ship to extent that such liability was not covered by hull insur- 
ance containing clause for settlement thereunder on principle of cross-liabilities and 
exempting hull underwriters from liability for any sum which assured should pay in 
respect of insured ship’s cargo, and in settlement in equal fault basis, of liabilities 
resulting from collision, carrying ship’s contributions in general average were treated 
is liability and hence as part of damages of noncarrying ship, which having sustained 
the lesser damage, paid difference to carrying ship’s owner, which paid to cargo amount 
recovered on account of general average contributions, carrying ship’s owner could not 
recover from club insurer loss consequent on addition to noncarrying ship’s damages 
amount of noncarrying ship’s liability to reimburse carrying. ship’s cargo for general 
average contributions, which correspondingly reduced carrying ship’s recovery from 
noncarrying ship. New York & Cuba Mail S. S. Co. v. American S. S. Owners’ Mut. 
Protection & Indemnity Ass’n., Inc. (U. S.) . 

(B) INSURANCE OF PROPERTY AND TITLES. 

§ 494. PARTIAL LOSS IN GENERAL. 


494—Under policy insuring owners and also mortgagee as mortgagee’s interest might appear, 
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insured mortgagor rather than mortgagee is entitled to exercise option given by statute 
to insured in case of partial loss of insured property, to have insurer either pay the 
loss in money or repair the premises. Where insured owners had exercised their statu- 
tory option to have partially burned building repaired, insurer could not escape lia- 
bility for damages resulting from failure to repair upon insured’s demand on theory that 
owners should have protected property from additional damage caused solely by the fail- 
ure and refusal of the insurer to make such repairs. In action on fire policy for fail- 
ure to repair partially destroyed building, judgment larger than amount of insurance 
held not error, where amount assessed for damages caused by fire was less than specified 
insurance, since damage caused by insurer’s failure to repair was not limited to such 
amount. Payne et al. v. Bankers’ & Shippers’ Ins. Co. of New York. (Mo.) 

§ 495. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY, BY-LAWS 

OR CHARTER. 

495—Insured’s recovery on automobile fire insurance policy limiting insurer’s liability to 
cost of replacing automobile with another of like kind and quality, should have been 
restricted to sum for which jury found, without objection, that automobile could have 
been replaced, though it found that difference between actual value of car on 


before and after fire exceeded such sum. Ohio Casualty Ins. Co. v. Stewart. (Tex.) ..1137 


§ 498. VALUE OF PROPERTY DESTROYED. 
§ 499. —- IN GENERAL 
499—*‘Actual cash value” within | stz andard fire policy, is market price of insured property 
at time of fire, and where there is no established market, ‘market price’? is amount 
which in all probability would be arrived at by fair negotiations between owner willing 
to sell and purchaser desiring to buy, taking into account all considerations that fairly 
might be brought forward and reasonably given substantial — in such eerie 
Butler vy. AEtna Ins. Co. of Hartford, Conn. (N. ) nese 
500. —— VALUED POLICIES. 
500-~-Policy on pedigreed saddle horses for amount not exceeding $1,000 providing for 
definite premivm without reduction or refund should sum paid as loss be less than as 
stipulated, and for reduction in fixed value and premium proportionately during term of 
policy, held ‘valued’? and not “open policy,’’ under statute making insurer liable for 
full estimated value as fixed in face of policy, regardless of limitation of liability 
therein to actual cash value. Policy is for definite amount wnen such amount is definitely 
stipulated, notwithstanding another portion of policy provides that insurance shall not 
exceed such stipulated sum. Premium may be resorted to as guide to discover amount 
intended to be insured. Hartford Live Stock Ins. Co. v. Gibson et al. (Ky.) 66 
500—-In action on fire policies to recover value of icehouse destroyed by fire, refusing to 
allow amendment to answers to show amount for which plaintiff purchased building 
shortly before fire held not error since insurable value stated in policies controlled in 
absence of intentional fraud on insured’s part. In action on fire policies for value of 
icehouse destroyed by fire, evidence of wreckage value of icehouse held properly excluded 
since insurable value stated in policies controlled, in absence of intentional fraud on 
insured’s part. Romain v. Twin City Fire Ins. Co. et al. (Minn.) 
500—Valued policy law fixes worth of property insured conclusively at valuation written in 
policy, and, in case of total loss, that sum is measure of recovery. Leisy v. Farmers’ 
Mut. Home Ins. Co. of Hooper et al. (Neb.) 
500—Where building was total loss from fire, fire insurer was liable ‘for full amount stated 
in policy regardless of policy provision that insurer was not liable for any loss beyond 
actual cash value of property and that in no event should recovery exceed cost of re- 
pairing or replacing. Firemen’s Ins. Co. v. Little et al. (U. S.) 
§ 501. INSURANCE OF PART OF VALU 
501—Where standard mortgagee clause in favor ‘of first mortgagee was captioned ‘Mort; gage 
Clause (Non-Contribution)” 80 per cent “Reduced Rate Average (Contribution) Clause” 
providing that, on insured’s failure to insure to 80 per cent. of property’s actual cash 
value, fire insurer should be liable for no greater proportion of loss than amount insured 
by policy bore to 80 per cent. of actual cash value of property held inapplicable to 
first mortgagee, so that first mortgagee was entitled to entire amount of loss up to amount 
covered by policy, though policy amount was less than 80 per cent. of value of property. 
ae Co. for Insurances on Lives and Granting Annuities v. Ohio Farmers’ Ins. 
o (Ps 
501—Where standard ‘mortgagee clause_in favor of first mortgagee in fire policy was cap- 
tioned ‘“‘Mortgagee clause (Non-Contribution)” coinsurance clause under which, on 
insured’s failure to insure to 80 percent. of property’s actual cash value, insurer would 
be liable only for proportion of loss which amount insured bore to 80 per cent. of value 
of property held inapplicable to first mortgagee, though amount of policy was less than 
80 per cent. = value of property. Ohio Farmers’ Ins. Co. v. Pennsylvania Co. for 
insurances on Lives and Granting Annuities. (U. 
§ 502. AMOUNT OF DAMAGE TO PROPERTY. 
502—In action on hail policy, percentage of destruction caused by hail is determined by 
ratio between crop raised and crop that would otherwise have been raised. Slinger v. 
Farmers’ Mut. Hail Ins. Ass’n of Iowa. (Ia.) Bs 
§ 505. DUTIES OF INSURED AFTER LOSS. 
505—Insured’s violation of policy clause requiring him to protect property from further 
damage after fire does not invalidate policy, but only affects amount oper recovery to extent 
of damage occurring after fire by reason of insured’s failure to use reasonable means to 
protect property. Under provision in fire policy, requiring insured to protect property 
from further damage after fire, insured’s failure to protect property from further dam- 
age after fire could not defeat recovery under policy except for such property as mi “ 
eo saved by use of reasonable care. Jablonski v. Girard Fire & Marine Ins. 
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505—Insured’s failure to protect damaged property after the fire as required by fire policies 
does not justify denial of recovery for property destroyed by fire. Kyrimes v. Standard 
Ins. Co. of New Jersey et al. (N. Y.) ; ; wee 


(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 514. DAMAGES INCURRED OR PAID. 

514—Plaintiff held entitled to maintain bill to satisfy judgment obtained on July 10, 1933, 
against an assured of compulsory automobile liability insurer for consequential damages 
on account of statutory automobile liability policy issued by insurer on January 10, 
1929, containing only the statutory coverage, as against contention that amendment add- 
ing indemnity for ‘‘consequential’’ damages manifested legislative intention that con- 
sequential damages should not be covered until 1930. McAdam vy. Federal Mut. Lia- 
bility Ins. Co. (Mass.) ... 1125 
-Under policy insuring against. loss or damage caused by fire and covering legal lia- 
bility of insured on logging cars owned by others, liability of insured and not loss ox 
damage was thing insured against. Where fire policy covered legal liability of insured 
on logging cars owned by others, and insurer settled directly with owner of logging 
cars destroyed by fire, and owner released insured from liability therefor, insured 
could not recover for loss of logging cars. Clark v. North River Ins. Co. (U.S.) 

514—Policy insuring against loss by reason of liability imposed on insured, providing for 
immediate notice to insurer of injury and requiring insured to defend suits, held to 
insure against liability and not merely to indemnify against loss actually sustained, 
where actions against insurer were not limited to actions for reimbursement. Ohio Cas- 


ualty Ins. Co. v. Beckwith. (U. S.) 1119 
§ 514%. DEFENSE OF ACTIONS. 


51414—Obligation of insurer under standard compensation policy to defend actions against 
insured employer, being determinable by whether insurer would be bound to indemnify 
employer if plaintiff prevailed upon allegations of declaration, did not include obligation 
to defend action against insured boarding school by waitress who received room on 
school premises as part of her pay, for school’s negligence in failing to keep common 
halls and stairways lighted and safe, resulting in waitress falling on stairway, where 
waitress’ declaration alleged and was based on theory that waitress was tenant or 
boarder. Fessenden School, Inc. v. American Mut. Liability Ins. Co. ( Mass.) 
514%4—Automobile liability insurer under policy requiring ‘all possible co-operation and 
assistance’ by assured held released from obligation to pay amount named in policy to 
injured person, who had obtained judgment against assured, where assured failed to 
appear in court at tris al of ds mage suit against him, notwithstanding that he was not 
witness to accident, ‘‘co-operate’’ meaning to act or operate jointly with another or 
others. Unexcused failure of assured to co-operate with automobile liability indemnity 
insurer in accordance with conditions of policy is sufficient to release insurer 
from liability, provided there be no bad faith by insurer, and condition requiring co- 
operation was breached by material lack of co-operation. Bauman v. Western & Southern 
Indemnity Co. (Mo.) bes ; : : 1407 
§1414—Assured under automobile indemnity policy cannot hold insurer to its liability where 
he violates policy by failure to co-operate in defending action by injured — Mc- 
Daniels v. General Ins. Co. of America et al. (U. S.) . 604 
51414—Where condition of co-operation in insurance policy 1s broken, policy is at an end, ‘if 
insurer so elects. Bruggeman v. Maryland Casualty Co. (U. S.) 865 
5141%4—Insured’s executrix did not, by waiving personal service of process and voluntarily 
entering her appearance in action for injuries resulting from insured’s negligence, vio 
late ‘‘co-operation’”’ clause in automobile liability policy. Ohio Casualty Ins. Co. v. 
Beckwith. (U. S.) 1119 
5144%4—*‘Co-operation,” within liability policy requiring insured to co-operate with insurer, 
means that there shall be a fair and frank disclosure of information reasonably de- 
manded by the insurer to enable it to determine whether there is a genuine defense. 
Willful falsification of material facts by insured would violate terms of liability policy 
requiring insured to co-operate with insurer in all matters which insurer deems neces 
sary in defense of suit. In action against liability insurer upon judgment rendered 
against insured in state court, charge that, to sustain defense of lack of co-operation, 
variance between statements and information given by insured to insurer before trial 
and insured’s testimony at trial had to be conscious on insured’s part as well as material 
and substantial, held not error. Ocean Accident & Guarantee Corporation, Limited v. 
Lucas et al. (U. S.) : ; 1122 


(D) LIFE INSURANCE. 


§ 515. AMOUNT PAYABLE ON DEATH. 

§15—Stipulation, which is clearly made part of policy and wholly exempts insurer from li- 
ability for death from specified diseases and limits liability for accidental death, when in- 
sured is engaged in hazardous undertaking, is valid because parties to policy have right 
to make what ever insurance contract they desire, provided contract is not in violation 
of law, or contrary to public policy. Under life policy dividing risks into different class- 
es and providing for payment for injuries under whatever risk accident occurred, in- 
surer agreed to make payment to insured according to nature of risk insured was taking 
at time injuries were received. Under life policy by which payments were to be made 
according to nature of risks insured was taking at time injuries were received and which 
classified hunting as extra hazardous, beneficiary could recover for death of insured who 
was killed while hunting only such payments as policy provided for injuries received 
while engaged in extrahazardous risk, notwithstanding insured was a minister and or- 
dinarily was entitled to a preferred classification. Life policy providing that classifica- 
tion of insured should be made at time of accident and that payment should be made ac- 
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cording to classification of risk insured was taking at time of injuries held valid. Church 
Members Relief Ass’n vy. Felker. (Ind.) 

515—Insured’s injury or death is sustained by “accidental means” within double indemnity 
clause of life insurance policy, though intentionally inflicted by another, if not result of 
insured’s misconduct or participation. Jefferson Standard Life Ins. Co. v. Myers. (Ky.) 

515—Double indemnity could not be recovered for insured’s death from ruptured spleen leav- 
ing no visible contusion, which was incurred in assault provoked by him, under clause 
in life policy providing for double indemnity for death from accidental injury showing 
visible contusion and not result of violation of law. Lavender et al. v. Volunteer 
State Life Ins. Co. (Miss.) ; 

$15—Doctrine of proximate cause is inapplic 
for double liability if death results solely from external, violent and accidentat means, 
since death must result solely from such means, and no recovery may be had if in- 


sured’s condition contributed to his death. Kingsland yv. Metropolitan Life Ins. Co. 
(Mont.) Eats 
515—Where life 


law by insured, double indemnity could not be recovered for death caused by burns while 
insured was confined in state penitentiary, since his violation of law for which he was 
confined was “indirect”? cause of his death. Runyon v. Western & Southern Life Ins. 
Co. (Ohio.) sa sa bap seers ee re ee a ra PACE acs Pa eae oer ye es 

515—Word “homicide” even where preceded by word “murder” in provision 6f life policy 
making double indemnity clause inapplicable in case of death from such cases, means 
intentional homicide and excludes homicide committed by an insane person, especially 
in view of provision, which followed mention of murder and homicide, excluding death 
which might be voluntarily or intentionally caused by any person in any way. Texas 
Life Ins. Co. v. Plunkett. (Tex.) 

515—To recover double indemnity under life 
must show that death was due to external violence and accidental means. 
monoxide gas is by “external violence” within provision of life policy for double indem- 
nity in case of accidental death. Tschudi v. Metropolitan Life Ins. Co. (U. S.) 

515—Death of insured following accidental striking of head and fracture of tooth held due 
solely to ‘taccidental means,’”’ though death resulted from dissemination through body of 
streptococcic germs which were released by the fracture. Presence of disease germs 
in apparently normal body is not “‘disease’’ within accident provisions of life policy. 
Massachusetts Protective Ass’n, Inc. v. Lewis. (U. S.) 

A “means” is not made “‘accidental,’’ within life policy providing for double indemnity 
if death results, independently of all other causes, from bodily injury effected solely 
through external violence and accidental means, because some unexpected result fol- 
lowed in addition to that which was intended to be accomplished. Death resulting from 
anesthetic administered during abdominal operation held not effected solely by “external, 
violent means,’’ within double indemnity provision of life policy, where death was due also 
to weak heart, without which there would have been no death. Death resulting from 
anesthetic administered during abdominal operation because of abnormally weak heart 
held within exception of life policy providing for double indemnity except when de ith 
results directly or indirectly from bodily or mental infirmity; “infirmity” including 
abnormal weakness as well as acute disease. As respects right to recover double indemnity 
under life policy for accidental death, injuries received in automobile accident in sliding 
of automobile from road without overturning and leaving no marks on body held not 
sole cause of death resulting from administration of anesthetic during abdominal opera 
tion three days after accident. Davis v. Jefferson Standard Life Ins. Co. (U. S.) 

Death of passenger killed by fall of airplane on regularly scheduled trip held to have 
“resulted from engaging as a passenger or otherwise in aeronautic operations” within 
provision in life policy denying double indemnity if insured’s death resulted from 
engaging as a passenger or otherwise in aerongutic operations. Words in policy “par- 
ticipating as passenger or otherwise in aeronautics or aviation,’’ “‘participating as pas- 
senger or otherwise in aeronautic activity,” or “participating as passenger or otherwise 
in aeronautic expeditions’ cover a passenger in airplane. Words in policy “‘engaged in 
aviation or aeronautics,” “engaged in aeronautic operations,” “engaged in aeronautic 
activity,’’ or “engaged in aeronautic expeditions” do not cover ordinary passenger in 
airplane. Mayer v. New York Life Ins. Co. (U. S.) eee aS ; 

§ 516. — AMOUNT PAYABLE ON DISABILITY BEFORE DEATH. 

516—Insurer becomes liable under group life policy, providing that insured employee will be 
regarded as claimant on proof of his permanent disability preventing him from pursuing 
any gainful occupation, when he becomes totally and permanently disabled during life 
of policy, though proof of such disability is not furnished until after policy is cancelled. 
Right of recovery on group life insurance policy begins on causation of insured’s injury 
or disability, not on date proof thereof was furnished. Home Life Ins. Co. et al. 
v. Ward. (Ark.) Cs: PSE Cea 

516—“Total disability,’ within group life policy, exists when insured is wholly disabled from 
pursuing usual and customary duties of employment on which he depends for living. 
Insured under group life policy is “totally disabled” if incapacitated from performing 
any substantial part of ordinary duties, notwithstanding he may still perform some parts 
of his work. ‘“‘Total disability” within group life policy, is inability to do substantially 
all of material acts necessary to transaction of insured’s occupation, in substantially 
customary and usual manner. ‘Total disability’ within group life policy, does not mean 
absolute physical inability to work at occupation for wages or gain, but exists if injury 
or disease is such that common care and prudence, require him to desist, and he does in 
fact desist. Prudential Ins. Co. of America v. Baker. (Ga.) . 

$16—Disability from ‘‘pistol” shot wound held not covered by 
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ington Fidelity Nat. Ins. Co. (Ga.) , aha , Maat eS 

516—To prove total and permanent disability preventing insured from engaging in any occu- 
pation, or performing any work for compensation or profit, insured need not show utter 
helplessness. Metropolitan Life Ins. Co. v. Schneider. (Ind.) ; 

516—Miner disabled by hernia resulting from operation for ruptured appendix held entitled 
to recover under group policy providing coverage for total and permanent disability if 
employee was disabled for six months, although initial disability had occurred only six 
weeks before expiration of policy, since six months’ provision in disability clause did 
not relate to life of policy. Words “totally disabled” in group policy mean inability to 
do and perform in reasonable and practicable way all material acts in pursuit of occu- 
pation or employment of insured, but do not mean absolute helplessness or entire 
physical disability. Aitna Life Ins. Co. v. Stagg. (Ky.) 

516—Facts held not to show that insured under disability clause in life policy was pre- 
sumably totally and permanently disabled, so as to be entitled to disability benefits. 
Mutual Life Ins. Co. of New York v. Dause. (Ky.) nats 

516—Words “total disability” in life policy do not mean absolute helplessness. Provisions in 
life policy for payment of disability benefits in event insured becomes totally disabled 
and is thereby wholly and continuously prevented from performing any work or engaging 
in any occupation for profit should not be given such restricted construction as would 
preclude recovery, if perchance, insured was able to perform some unimportant work. 
Bankers’ Life Co. v. Green. (Ky.) . : : ani 

516—Under life policy providing that disability payments and waiver of premiums in case 
of disability should cease when it “appears” that insured has become able to engage in 
any occupation, insurer not demanding proof of continuance of disability may not relieve 
itself of further liability by merely notifying insured that it “‘appears’’ that he is no 
longer totally and permanently disabled, unless as a matter of fact he is no longer 
unable to engage in his occupation; word “appears” meaning obvious, manifest, or a 
thing proved, and not seems or having a certain semblance. Insured’s administration held 
entitled to recover on life policy with provision for disability benefits although insured, 
after being notified that benefits including premium waiver would cease after physician’s 
report that insured was not totally and permanently disabled and that policy had been 
converted into paid-up policy of less value on nonpayment of premiums, did nothing 
further between that time and his death four and one-half years later. Equitable Life 
Assur. Soc. of United States v. Johnson’s Adm’r. (Ky.) 

516—‘‘Total and permanent disability which prevents insured from engaging in any work 
for any kind of compensation’? means condition which prevents insured from doing all 
substantial or material acts or duties required of him in his business or occupation, 
rather than from doing any work of any character or value. Prudential Ins. Co. of 
America v. Bond. (Ky.) . ; ’ ; 

516—-Under provision of group policy that after receipt of proof of disability insurer would 
make regular monthly payments to insured, insured was not entitled to lump payment 
from time intervening from date of accident until proof was made, but only to monthly 
payments payable after proof was made. Jones v. Metropolitan Life Ins. Co. (La.)... 

516—Under life policy providing for disability benefits if insured is wholly, continuously, and 
permanently unable to engage in any occupation or perform any work for compensation 
during remainder of his life, insured who claims disability is not relieved from effort 
at adaptation made by others, and danger threatening his health must be imminent, or 
so close that anybody under that threat must be idle and deprived of power and earning. 
Prudential Ins. Co. of America v. Brookman. (Md.) 
Where court found that insured’s total disability, continuing over period of eleven 
months, might reasonably continue for indefinite period, and that insured might be 
permanently unable to engage in any remunerative occupation during remainder of his 
life. insured could recover total and permanent disability benefits under life policy, 
notwithstanding ailment causing disability was not totally disabling when 
brought. Bahneman v. Prudential Ins. Co. (Minn.) : 

516—What is “total disability’ within life policy is relative question, depending upon in- 
sured’s attainments and ability to employ himself in one occupation or another, and 
both insured’s mental and physical capabilities must be considered. Insured is “‘totally 
disabled’? when he is unable to perform substantial acts of his employment on business 
in way to reap financial value therefrom, although he is still able to perform a few 
minor duties. If insured was totally and permanently incapacitated from earning liveli- 
hood from work and labor, insurer might not avoid liability for “permanent and _ total 
disability” because of mere possibility that, by education or otherwise, insured might in 
future become able to earn living in some way or by some means not then available. 
That insured will continue to be so disabled as to prevent employment in gainful occu- 
pation at all times during future, so as to be “totally and permanently disabled,” is 
shown if it appears that, very likely, or in all human probability, so far as things 


look now, he will remain so wholly disabled. Buis v. Prudential Ins. Co. of America. 
(Mo.) : 


exempting liability for disability resulting from “gun” shot wounds. Dorsey v. Wash- 


action was 


516—Total and permanent disability resulting from diabetes mellitus and treatment essential 
in opinion of insured’s physician held within contemplation of parties when life policies 


containing disability clauses were written. Gennett v. Jefferson Standard Life Ins. Co. 
CR. £9 


516—Under Towa law, life policy providing for total and permanent disability benefits does 
not permit recovery for disability total for years but which has terminated at time action 
for recovery is instituted. Lawrence et al. v. Equitable Life Ins. Co. of Iowa. 


(Neb.) 


516—‘‘Total disability,” preventing insured from pursuing gainful occupation, exists within 
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disability indemnity provision of group policy when insured is unable to perform sub- 
stantial duties of given occupation. Oswald v. Equitable Life Assur. Soc. et al. (Neb.) 

516—Under life policy provision that six months after proof is furnished insurer of per- 
manent disability insurer will pay life beneficiary sum of $10 and $10 each month there- 
after during disability, insurer was liable for monthly payments only after expiration of 
six months after it was furnished proof. Davis v. AStna Life Ins. Co. (Nebr.) 

516—Under life policy obligating insurer to pay total and permanent disability benefits and 
absolving insurer from further monthly payments if disability ceases insured held entitled 
to recover for total and permanent disability notwithstanding that at time action was 
commenced disability had ceased. Clott v. Prudential Ins. Co. of America. (N. J.) 

516—Plumber’s helper, who as result of permanent injury to arm, was unable to use arm 
without severe pain and premature fatigue, chich has paralyzing effect was ‘“‘totally 
and permanently disabled” within policy. Katsch v. Metropolitan Life Ins. Co. (N. Y.) 

516—Where insured’s physician advised him to submit to operation for hernia and, in 
hysician’s opinion, prudent man would have followed such advice, insured’s condition 
neld not “total and permanent disability’ within meaning of disability provisions of 
life policy. Finkelstein v. Metropolitan Life Ins. Co. (N. Y.). 

516—Insured’s death from accidental, unintentional, and unconscious inhalation of carbon 
monoxide gas held within provision exempting from coverage of double indemnity clause 
of life policy death resulting from “taking of poison or inhaling of gas, whether volun- 
tary or otherwise’; quoted words including both intentional and unintentional taking or 
inhaling, and word “inhale” not necessarily signifying that the act is voluntary or con- 
scious. King v. New York Life Co. of New York. (U. S. 

516—Term “totally and presumably permanently disabled from pursuing any and all gain- 
ful occupations” in group insurance certificate, must be construed fiberally and reason- 
ably, not literally, as requiring that insured be so helpless as to require | some one to 
attend to all his wants; ‘“‘total disability” being a relative term, as is term “gainful occu- 
pation, ” and not meaning a state of absolute helplessness. Disability covered by phrase 
“wholly and presumably permanently disabled thereby for life from pursuing any and all 
gainful occupations,” in group insurance certificate, held to involve consideration of 
insured’s capabilities and experience; to “‘pursue’”’ occupation presupposing present ability 
and experience to carry it on. Provisions of group insurance policy that insured’s 
loss of both hands, both feet, or one hand and one foot will be considered total and per- 
manent disability, held not to establish conclusively that loss of only one member could 
never be considered such disability. Term MF tagger permanent” in group insurance 
certificate, covering total disability presumably permanently preventing insured from 
pursuing any gainful occupation for life, held not to preclude recovery for such disability 
so long as any expectation of recovery was entertained by some physicians or others 
familiar with nature and extent of injury; “presumably” presupposing facts showing 
probability of permanency. Term “permanent disability’ in group insurance certificate 
held not to mean disability without any hope or possibility of recovery or change for 
better. Gibson v. Equitable Life Assur. Soc. of the United States. (Utah) 

§ 517. AMOUNT OF INCONTESTABLE OR PAID-UP POLICY. 

517-—Incontestable provisions in life policy held not to apply to double liability provision for 
accidental death, which was stated not to cover homicide, self-destruction etc. Lavender 
et al. v. Volunteer State Life Ins. Co. (Miss.) : 

517—Under incontestability clause in life policy, insurer, notwithstanding lapse of one-year 
period provided therein, held entitled to contest validity of supplemental agreement pro- 
viding for payment of disability benefits after lapse of one-year period. Guardian Life 
Ins. Co. of America v. Katz. (N. Y.) 


(E) ACCIDENT AND HEALTH INSURANCE. 
§ — TOTAL DISABILITY. 


524—“Total disability’ within group accident and health policy exists when insured is wholly 
disabled from pursuing usual and customary duties of employment on which he must 
depend for living. Insured is “totally disabled” within group accident and health = 
if incapacitated from performing any substantial part of his ordinary duties, althoug 
still able to perform some parts of work. ‘Total disability” is inability to do substan- 
tially all of the material acts necessary to transaction of insured’s business or occupation, 
in substantially his customary and usual manner. It does not mean absolute physical 
wages or gain. It exists if injury or disease is such that common care and prudence 
requires insured to desist, and he does in fact desist, from transacting his business. 
It is sufficient if insured’s ailments are of such character that ordinary care requires or 
authorizes him to desist, and he does desist, from performing labors incident to his occu- 
pation. That insured attempted for season to discharge duties of employment before 
ascertaining disability should not prevent recovery of ‘“‘total disability” benefits there- 
after accruing under group accident and health policy. Where insured, prior to injuries 
to hip, back, and leg in automobile accident, was mechanic whose duties required manual 
or muscular labor, and injuries incapacitated him from pursuing his regular occupation 
upon which he was dependent for livelihood, insured was “totally disabled” within group 
accident and health policy, notwithstanding insured attempted unsuccessfully to pursue 
usual occupation, and to engage in other work. Metropolitan Life Ins. Co. v. McKee. 
(Ga,) 

24—*Total disability” within group accident and health policy exists when insured is wholly 
disabled from pursuing usual and customary duties of employment on which he must 
depend for living. ‘Total disability” is the antithesis of partial disability, and does 
not exist where accident or disease has merely prevented insured from doing as much 
in a day’s work as before. It is inability to do substantially all of the material acts 
necessary to the transaction of the insured’s business or occupation in substantially his 
customary and usual manner. Metropolitan Life Ins. Co. v. Pack. (Ga.) 
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24—Insured incapacitated from performing any substantial part of his ordinary duties is 
“totally disabled’’ within accident policy. 7Etna Life Ins. Co. v. Stewart. (Ga.) 
24—Health and accident policy providing for certain indemnity if within one year from its 

beginning sickness alone should produce permanent paralysis or permanent total dis- 
ability covered insured who became ill of abscessed lungs and liver in May, suffered 
stroke of paralysis in October and eleven more strokes before he died in November of 
the same year. Provident Life & Accident Ins. Co. v. Fodder et al. (Ind.) 

Group policy providing for increased benefits if insured becomes totally disabled held 
not limited to future disability, where rider and certificate expressly contemplated any 
disability occurring while insured under policy and not only disability occurring while 
insured was insured under the rider or increased insurance certificate. Allison v. 
7Etna Life Ins. Co. (La.) 

Language “‘shall wholly and continuously disable insured from his occupation,” or 
similar words, in policy insuring against total disability, do not require that insured be 
wholly incapacitated to perform any duty incident to his usual employment or business, 
but if he is prevented by his injury or illness from doing substantial acts required of 
him in his business or occupation, or if his physical condition is such that ordinary 
care and prudence require that he cease all work, insured is “totally disabled.’’ American 
Bankers’ Ins. Co. v. White. (Miss.) . 

Provision in accident policy for benefits for total disability from date of accident con- 
tinuously and wholly preventing insured from prosecuting any kind of business per- 
taining to his occupation must be construed as promising indemnity for total and con- 
tinuous disability rendering insured substantially unable, in exercise of ordinary care, to 
perform every material duty pertaining to his occupation. Under 
policy for benefits for total disability from date of accident continuously and 
preventing insured from prosecuting any kind of business pertaining to his occupation, 
insured held not titled to recover benefits for total disability which commenced about 
three months after accidental injury to his knee and during which period insured 
tinued te k at his usual occupation. Herold v. A&tna Life Ins. Co. (Tex.) 

“Total disability’ within health and accident policy does not mean absolute helpless- 
ness, but permi recove where, because of injury or illness, insured has become 
unable to do substantially material acts necessary to conduct his business or occupa- 
tic substantially his manner. Wade v. Mutual Ben. Health & Accident Ass’n. 
Va.) 1060 
CON OF PHYSICIAN. 
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ected. Mackprang National Casualty Co. 
Under health and accident certificate requiring insured to be necessarily confined to 
her bedroom, except in surgical cases, to receive benefits, insured suffering from 
sprained shoulder, contusion and laceration about chest, was entitled to benefits though 
she was not confined to her bedroom, since she was within classification of a “surgical 
case.”’ In construing meaning of health and accident certificate requiring insured to be 
necessarily confined to her bedroom except in surgical to receive benefits, words 
used must be taken in their plain, ordinary, and usual meaning. Davis v. State Mut. 
Ben. Soc. (Pa.) 1051 
Claimant for disability benefits under health and accident policy could not recover for 
period of illness pr to calling of doctor, in view of policy provision excluding from 
coverage disability while insured was not under care of physician. Gantt v. Mutual Ben. 
Health & Accident Ass'n. (S. C.) 
Policy providing indemnity for illness 
doors” does not limit insured’s conduct, but describes condition, extent, and degree of 
illness. Provision of health and accident policy requiring continuous confinement within 
doors as basis of indemnity must be reasonably construed and applied. Health and acci- 
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v. AXtna Life Ins. Co. (Tex.) ; 

PARTICULAR INJURIES SPECIFIED IN POLICY. 

27—Where certain clause of accident policy covered only loss of life, of both hands, of 
both feet, of sight of both eyes, of one hand and one foot, of sight of one eye and 
one hand, and of sight of one eye and one foot, insured could not recover for loss of 
right “forearm and hand.” Accident insurer’s liability for both injuries and loss of 
time held not changed by use of “‘or’’ in statement that policy provided for loss of life, 
limb, limbs, sight, or time to extent therein limited and provided. Federal Life Ins. Co. 
v. Bolinger. (Ind.) 

Provision of accident contract providing for indemnity for loss of sight of eye result- 

ing from bodily injury in accident within 90 days of accident held not qualified by 

clause providing indemnity in case of disability immediately, wholly, and continuously 

disabling insured from performing any duty pertaining to his occupation. Jensvold v. 
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Minnesota Commercial Men’s Ass’n. (Minn.) Scbceie, Cinase tek wane at si shee 

527—Total accident indemnity clause of accident and health policy which agreed to in- 
demnify, at rate of $14 per week, only against total disability from accidental injury 
which did not result in losses named in specific total loss clause held not in conflict 
with specific total loss clause which agreed to indemnify at fixed sum specific losses 
resulting within 90 days from injuries described in total indemnity clause, so that total 
indemnity clause could not be construed to cover loss of foot within 90 days of injury, 
where specific loss clause enumerated loss of foot. Kennedy v. National Accident & 
Health Ins. Co. (Mo.) ; 

§ 528. IMMEDIATE, CONTINUOUS OR PERMANENT ‘DISABILITY. 

528—Weekly indemnity clause for loss of time not exceeding 13 weeks in case of immediate 
and total disability under conditions set forth in accident policy relating to injuries 
covered by policy held to cover loss of time, where gg for injuries was also 
claimed and not limited to claim for loss of time only. Federal Life Ins. Co. v. 
Bolinger. (Ind.) 

$28—Provisions of accident policy providing for total and partial ‘disability, that disability, to 
be total, must commence immediately on date of accident, operate continuously and in- 
capacitate insured utterly from performing occupation and that disability is partial when 
it prevents insured from performing work substantially essential to his duties 60 days 
after receiving injury, held not incompatible. Partial disability clause of accident pol- 
icy, providing that if accidental injury shall within 60 days after injury wholly dis- 
able insured or shall, commencing on date of accident or immediately following total loss 
of time, prevent insured from performing work substantially essential to his occupation 
insurer would pay, for period not exceeding 6 consecutive months one-half of monthly 
accident indemnity. Wrobel v. General Accident, Fire & Life Assurance Corporation. 
(Mass. ) 543 

§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 

530—Under provision in accident policy for fee for operation performed within ninety days 
from date of accident, insured held not entitled to recover fee for operation performed 
about four months after accidental injury to his knee. Herold v. Astna Life Ins. Co. 
(Tex.) is pias Pee i ieee eee 

§ 531. CLASSIFICATION OF RISK. 

531—To defeat recovery under accidental death policy diminishing recovery if insured 
changed occupation on ground that insured had changed his occupation to more hazard- 
ous one than that stated in policy, it must appear that he had not merely abandoned 
latter occupation, but had entered on more hazardous one, at time of fatal injury. 
Insured’s changing of tire on his own automobile held not “act pertaining to a more 
hazardous occupation” than that of furniture merchant stated in accidental death policy 
which diminished recovery if insured changed occupation. To defeat recovery under acci- 
dental death insurance policy which diminished recovery if insured changed occupation, 
on ground that insured was injured while performing act pertaining to occupation 
classed as more hazardous than that stated in policy, it must appear that he was 
injured while doing act peculiarly within less favored class. Insured collecting his own 
accounts when killed, held not to have changed his business or occupation from that of 
furniture merchant, as stated in accidental death policy which diminished recovery if 
insured changed occupation, to that of “‘collector’? of accounts. Term ‘“‘occupation’’ in 
accidental death insurance policy diminishing recovery if insured changed occupation 
includes various branches thereof, performance of which is necessarily implied from 
vocation named. Expression, ‘‘or while doing an act or thing pertaining to any occupa- 
tion so classed’’ as more hazardous than that stated in provision of accidental death 
policy that it contained entire insurance contract, except as modified by insurer’s classi- 
fication of risks if insured, where injured while doing suck act or thing held not to mean 
that his beneficiaries should be paid only diminished amount of insurance if act com- 
monly within scope of insured’s employment, but pertaining to more hazardous business, 
caused injury. Ocean Accident & Guaranty Corporation, Limited v. Rubin et al. (U. 5.) 


XIV. Notice and Proof of Loss. 

§ 535. NECESSITY OF NOTICE. 

535—Insurer could not avoid payment of permanent and total disability benefits because of 
lack of notice of injury, where policy did not provide for notice. AStna Life Ins. Co. 
v. Langston. (Ark.) 

535—Provision in insurance contract that giving of notice or filing of proofs of claim within 
specified reasonable time should be condition precedent to liability of insurer, is valid 
and will be enforced unless insured’s performance is excused or compliance waived. 
Brotherhood of Railroad Trainmen v. Woods. (Ky.) 

§ 536. NECESSITY OF STATEMENT OR PROOF OF LOSS. 

$36—Where policy clearly provides that liability for disability is dependent upon proof of 
disability, proof becomes condition precedent to recovery and must be made during life 
of policy. Dovel v. National Life Ins. Co. (Ala.) 

§36—Provision in insurance contract that giving of notice or filing of proofs of claim within 
specified reasonable time should be condition precedent to liability of insurer ‘s valid and 
will be enforced unless insured’s performance is excused or compliance waived. Brother- 
hood of Railroad Trainmen v. Woods. (Ky.) 

§ 539. TIME FOR NOTICE AND PROOF. 

(1). In general. 

539(1)—Where policy clearly provides that liability for disability is dependent upon proof 
of disability, proof becomes condition precedent to recovery and must be made during 
life of policy. Dovel v. National Life Ins. Co. -(Ala.) . 

539(1)—Where policy made right to disability benefits dependent on furnishing of proof of 
disability while policy was in force and before policy anniversary nearest sixtieth birth- 
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day of insured, furnishing proof within designated time was condition precedent to 
insurer’s liability for disability benefits. Dovel v. National Life Ins. Co. (Ala.) 

539(1)—Where group policy issued to employer provided that insurance would terminate as 
to employee with his employment, provision that insurer would pay insurance in force 
at time of its approval of proof of disability prevented recovery on behalf of employee 
disabled by insanity while covered by insurance, where proof of disability was not fur- 
nished until after termination of employment. That term group policy issued to employer 
provided for its termination as to employee with his employment and required proof of 
disability to be approved by insurer while insurance was in force, making it impossible 
for employee to recover for disability terminating employment, did not prevent strict 
enforcement of provisions. McCutchen v. All States Life Ins. Co. (Ala.) 

539(1)—-Under group policy which terminated with termination of insured’s employment, 
insured held not entitled to recover for total and permanent disability where she ter- 
minated her employment in January, 1932, and on July 1, employer gave insurer notice 
to terminate insured’s insurance and insured did not furnish proof of disability until 
August 1, notwithstanding policy allowed a grace period of three months in event of 
insured’s total disability at time of termination of employment and continuation in force 
thereafter until notice to terminate by employer. John Hancock Mut. Life Ins. Co. v. 
Suttles. (Ala.) ; 7 ; ‘ares cae aac daha 

539(1)—When proof of insured’s disability was made under group life policy not declaring 
notice condition precedent to recovery is immaterial if made within statutory limitation 
period. Home Life Ins. Co. v. Ward. (Ark.) ; d 530 

539(1)—Insured, under automobile liability policy, held req 
dent upon learning thereof, even in absence of inquiry; it being immaterial that insurer 
made inquiry of insurance broker and not of insured, since broker was agent of insured. 
Goss v. Security Ins. Co. of California. (Cal.) ae 867 

539(1)—Insured’s disability as result of accident commenced on day she stopped work 
— of it, not day of accident. Pacific Mut. Life Ins. Co. of California v. Clarke 
(Col.) at seaaslatie S ‘ ee ; or fatisiee b : 

539(1)—Stipulation in accident policy requiring notice of injury within specified time is 
reasonable and binding on insured and failure to comply with defeat recovery, especially 
where such notice is made condition precedent. Time allowed for giving notice in 
accident policy begins to run only from day on which results of accident are ascertained 
where they are not immediately apparent and there is no reasonable ground for expecting 
injury for which compensation might reasonably be claimed. Wheeler v. London Guaran- 
tee & Accident Co., Limited. (La.) ater a aioe ai : Ma eae 

539(1)—Proof of loss, received by insurer within time prescribed by windstorm policy for 
rendition. thereof after day on which storm which caused loss ceased, held timely, though 
referring to date of beginning of storm more than such time before receipt of proof. 
National Fire Ins. Co. of Hartford v. Albers. (Md.) 

539(1)—Where accident policy required written notice of injury within 20 days after acci- 
dent, insured had time limited by policy, after he knew or had reasonable ground to 
believe that such injury would result, in which to give notice where, at time of acci- 
dent, there was no reasonable ground for believing that injury would result from acci- 
dent. Jensvold v. Minnesota Commercial Men’s Ass’n. (Minn.) 

539(1)—Proofs of disability insured against by group insurance should be submitted within 
reasonable time in view of all circumstances, when policy is silent as to time therefor. 
Gibson v. Equitable Life Assur. Soc. of the United States. (Utah) 

(5). Effect of failure or delay. 

Where policy providing for disability benefits for accidental injury on furnishing of 

due proof of disability before default in payment of premiums allowed 31 days grace for 
payment of premium, failure of insured to pay premium or to furnish due proof of dis- 
ability within 31 days after premium was due lapsed policy and prevented recovery of 
disability benefits for injuries sustained in automobile accident before due date of pre- 
mium. Equitable Life Assurance Society v. Dorriety. (Ala.) 

539(5)—Where policy did not expressly forfeit claim for disability for failure to furnish 
proof of disability within designated time, delay in furnishing proof until after such 
time did not relieve insurer from liability on claim but only postponed its liability, 
where proof was furnished while policy was in force. Where policy requiring notice of 
total disability, before anniversary of policy nearest sixtieth birthday of insured did 
not specifically forfeit disability claim arising before such anniversary for failure to 
furnish proof within designated time, failure to furnish proof did not relieve insurer of 
liability, where proof was furnished during life of policy. Dovel v. National Life Ins. 
Co. (Ala.) : ; 

539(5)—-Insurer could not avoid payment of permanent and total disability benefits because 
of lack of notice of injury, where provision that such benefits were conditioned upon 
insurer’s representatives being permitted to examine insured before acceptance of proof 
and during twelve months thereafter, construed as one for notice, would be condition 
subsequent and not condition precedent, and where insurer was apprised of disability 
several months before suit. Aitna Life Ins. Co. v. Langston. (Ark.) 

£39(5)—Automobile liability insurance carrier held excused from liability, in action by in- 
jured party, by assured’s violation of policy by failing to notify insurer of accident and 
failing to co-operate in preparing and presenting defense. Purefoy v. Pacific Automobile 
Indemnity Exchange. (Cal.) 2 Sele ae <a 

539(5)—-Stinulation in accident policy requiring notice of injury within specified time is 
reasonable and binding on insured. and failure to comply will defeat recovery, especilly 
where such notice is made condition precedent. Wheeler v. London Guarantee 
Accident Co., Limited. (La.) 7 ‘ 7 loa 

539(5)—Insurer could not refuse payment of proceeds of life policies because of failure to 
furnish formal proof of death. where all information which could be contained in for- 
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mal proof of death was admittedly within possession of insurer. Smooth v. Metropolitan 
Life Ins. Co. (La.) 
539(5)—-Where policy insuring against onal injuries arising from accident 
provided that insured should give immediate written notice of accident to insurer, insured’s 
delay of over two months in giving such notice relieved insurer of liability, requiring 
dismissal of injured person’s suit to compel application of insurance money to judgment 
obtained against insured. Wainer v. Weiner et al. (Mass.) ae ; 
539(5)—Failure of insured to give notice under automobile liability policy of accident 
occurring in Virginia barred right of persons injured to recover from insurer under 
policy relating to extra territorial coverage, notwithstanding that part of policy covering 
liability for accidents occurring in Massachusetts provided that no act or default of 
insured should bar injured person’s recovery against insurer. Masterson v. American 
Employers’ Ins. Co. (Mass.) tas: ; Boat 
539(5)—Insured lead miner failing to make any effort to comply with requirement of group 
policy regarding due proof of permanent and total disability, nor showing any excuse 
for such failure, nor waiver, estoppel, or fraud on insurer’s part, could not recover on 
policy where requirement of proof was unambiguous. Adams v. Metropolitan Life Ins. 
Co. (Mo.) ; ‘ 
539(5)—Insured’s failure to file proof of loss within 6 
forfeiture of policy insuring against rent loss, especially where policy, which was stand- 
ard fire policy with so-called rider adapting it as rent loss policy in enumerating items 
to be contained in statement of loss, showed that practically none were applicable to 
rent loss. Budrecki v. Firemen’s Ins. Co. of Newark, N. J. (N. J.) 
5)--Under disability clause of life policy agreeing to pay life income if. insured should 
become totally and permanently disabled before attaining 60 years, the first payment to 
be made 6 months after receipt of due proof of disability, insured who became so disabled 
before attaining 60 held entitled to disability payments beginning 6 months after proof 
was received by insurer though proof was not filed until insured was 64 years old. 
Kimel v. Missouri State Life Ins. Co. (U. S.) ; 
5)—-Reasonable limitation on time for furnishing proof of loss under fire policy is valid, 
and compliance therewith is condition precedent to recovery. Compliance with policy 
requiring proof of loss within 60 days after fire and barring suits ‘‘until’? compliance 
with all requirements held condition precedent to recovery, unless waived, and use of 
word “until” did not permit furnishing of proof at any time before suit. Fidelity- 
Phenix Fire Ins. Co. v. Haywood et al. (U. S.) 
(6). Excuses for failure or delay. 
6)—Provision in term group policy that disability benefits would be paid on insurer’s 
approval of proof of disability while insurance was in force would not be disregarded 
because provision would require making of proof at time insured was permanently and 
totally disabled, since such proof could be made by another for insured. Where group 
policy required proof of disability while policy was in force before obligation to pay 
disability benefit arose, proof was not excused by subsequent insanity or other conditions 
making it impossible to comply with provisions for proofs. McCutchen vy. All States 
Life Ins. Co. (Ala.) 1160 
6)—Insured disabled by goiter, resulting from shock sustained in accident, held not 
required to submit proof of disability under accident and health policy, not requiring 
notice of accident or disease within specified time, until satisfied or properly advised by 
physician that goiter was due to accident. Clarke v. Equitable Life Assur. Soc. 
United States. (Col.) 1319 
539(6)—-Notice or proof of insured’s disability, required by insurance policy as condition 
precedent to recovery thereon, is excused, where it is impossible because of insured’s 
physical or mental incapacity. Insured, becoming insane while policy, providing for 
ment of monthly benefits and waiver of further premiums in such case, was in effect, 
held excused from giving notice of his disability. Insured held liable on policy in effect 
when insured became disabled by insanity rendering it impossible for him to give 
required notice of disability. McCoy et al. v. New York Life Ins. Co. (lIa.) 1183 
539(6)—-Where policy providing for benefits for total and permanent disability requires 
insured to make proof of such disability within specified time, limitation begins to run 
at once when disability is such that there can be no doubt as to its result, but, where 
there is uncertainty of result, limitation begins to run only after insured has reason- 
able time to determine result. Brotherhood of Railroad Trainmen v. Woods. (Ky.) 
§39(6)—Insured painfully iniured by fall so as to perform duties with difficulty held not 
excused from giving notice required by ace:dental policy within 20 days, though hernia 
did not develop until more than two months later. Wheeler v. London Guarantee & 
Accident Co., Limited. (La.) 


539(6)—Generally, default in giving insurer written notice of insured’s disability, as required 
by policy, is excused by insured’s physical incapacity. Insured’s failure to give insurer 
due notice of disability before default in payment of premium because he became totally 
disabled, mentally and physically, during grace period, did not deprive him of right to 
recover total permanent disability benefits under policy. Baylor v. State Mut. Life 
Assur. Co. of Worcester, Mass. (N. J.) : 

539(6)—In action of fire policy, that injuries received 
time did not justify insured’s failure to give notice or furnish proofs of loss within time 
stipulated in policy. Injury or incapacity of insured will excuse strict performance of 
policy requirements as to giving notice and furnishing proofs of loss. Stoyer v. Frank- 
lin Fire Ins. Co. (Pa.) ieee 

§ 540. SUFFICIENCY OF NOTICE. , 

540—Proof of disability submitted on forms furnished by insurer properly filled out within 
nine months, after disability occurred held sufficient under group policy providing that 
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notice should be given immediately and within a year. Allison v. A&tna Life Ins. Co. 
(La.) ; 55 rea Nel = ; la 958 

540—In determining question of notice of loss in action on fire policy, court is more con- 
cerned with question whether insurer was notified than with manner of notifica- 
tion. Jurkiewicz v. Millers’ Nat. Ins. Co. of Chicago, Ill. (Mo.) 1076 
542. STATEMENTS OR PROOFS OF LOSS OF OR DAMAGE TO PROPERTY. 

(1). In general. 

542(1)—-Proofs of loss which sufficiently apprised fire insurers of the nature and extent of 
loss held sufficient. Gallotti et al. v. Continental Ins. Co. et al. (N. Y.) eee 
543. PROOFS OF DEATH OR INJURY TO INSURED. 

543—Unless required by policy, no particular form of proof of loss is necessary so long as 
it enables insurer to consider its rights and liabilities object of furnishing proof of loss 
being to give insurer knowledge of particulars of loss and all data necessary to determine 
its liability and amount thereof. Letter written by wife of insured at his direction, 
advising insurer that insured had been injured in automobile accident and would be dis- 
abled for six or seven months, held not “due proof’ of accidental injury without policy 
providing for payment of disability benefits and waiver of subsequent premiums upon 
receipt of due proof of accidental injury before default in payment of premiums. Equit- 
able Life Assurance Society v. Dorriety. (Ala.) 

543—Policy clause requiring submission to insurer of satisfactory proofs indicating complete 
fracture of arm bone as condition to liability held not to give insurer right to arbitrarily 
decide that proofs submitted were unsatisfactory. Meriwether v. Columbian Mutual 
Life Ins. Co. (La.) a 

543—Mere notice of disability or of claim therefor is not “due proof” within disability 
policy requiring due proof of disability, unless insurer construes and accepts it as such, 
but due proof is not required to be furnished in any particular form, nor is it required 
to be strongest or best proof available, but it must be such as to give insurer essential 
facts upon which its liability depends and such as is credible inducing belief in truth 
of facts stated. Insurer held not liable for permanent and total disability on disability 
policy, where insured failed to furnish evidence that due proof of his total disability was 
made and insurer denied insured’s allegation that due proof was made. Jacoby v. New 
York Life Ins. Co. (Mo.) 

§ 548. EXAMINATION OF INSURED. 

548—Under fire policy requiring insured to submit to examination by insurer, insured in 
examination made before institution of action for fire loss is only required to give best 
information available. Where fire policy required insured to submit to examination by 
insurer, insured’s inability to state how much of her money had gone into property, 
exchanged for house burned held not to bar recovery for loss sustained. Broderson v. 
United States Fire Ins. Co. et al. (N. J.) 

§ 549. INSPECTION OF PERSON OF INSURED AFTER INJURY OR DEATH. 

549—Rule that plaintiff in personal injury suit cannot be compelled to submit to personal 
examination at defendant’s instance applies in any case demanding examination of 
person without his consent, including action for indemnities under insurance policies 
for disability due to personal injuries. Provisions of insurance policies that insurer's 
medical adviser should be allowed to examine insured respecting alleged disability at 
any time held not consent by insured to examination at any place and under any cir- 
cumstances selected by insurer. Denial of insurer’s application for order requiring 
insured, who had been adjudged non compos mentis, to submit to examination at hos- 
pital after being examined by psychiatrists at his home, held not abuse of trial judge’s 
discretion in action for disability indemnities, Deery v. Jefferson Standard Life Ins. 

549—Insured’s request that beneficiary aid in procuring consent of widow of insured to 
autopsy, made over four months after beneficiary furnished proofs of insured’s death, 
held not demand on beneficiary for autopsy within provision forfeiting accident policy 
for refusal of demand for autopsy made within reasonable time. Waldo Fertilizer Co. v. 
Mutual Life Ins. Co. of New York. (U. S.) eri vA re ; 

549—Under accident policy giving insured right to make autopsy in case of death of 
insured, refusal of beneficiary to permit autopsy constitutes breach of contract, if demand 
therefor is reasonably and seasonably made. Under accident policy giving insurer right 
to make autopsy in’ case of death of insured, insurer held to have added right to 
disinter body for autopsy, where insurer received notice of death after burial, and 
autopsy would have established cause of death. Howes v. United States Fidelity & 
Guaranty Co. (U. S.) 7 

§ 553. FRAUD OR FALSE SWEARING. 

(1). In geceral. 

553(1)—Omission of the name of a medical specialist, who served principally as diagonosti- 
cian and consultant for insured’s family physician, from the proofs of insured’s dis- 
ability because of a disease for which he was treated by four other doctors, including 
specialists, named in the proofs, held not fraud or deception. Fried v. State Life Ins. 
Co. of Indianapolis, Ind. (La.) 

553(1)—Fire policy clause invalidating policy in case of fraud or false swearing by insured 
regarding insurance or subject thereof, whether, before or after loss, held to authorize 
avoiding policy for false swearing in proofs of loss, but only where done with actual intent 
to defraud insurer. Alma State Sav. Bank v. Springfield Fire & Marine Ins. Co. (Mich.) 

553(1)—Insurers had burden to establish that insured willfully and intentionally submitted 
false invoices and inventory of amount of merchandise, and even if there were over- 
valuation, if insured acted in good faith, in honest belief that property destroyed was 
worth amount of valuation placed thereon, and did not intend to defraud insurers, 
insured was entitled to finding that overvaluation was not fraudulent. Overvaluation of 
merchandise destroyed by fire is simply presumptive evidence of fraudulent intent strong 
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in proportion to excess, and, unless there exists an intent to defraud insurer, over- 
valuation is not fraudulent. If insured, in making proof of loss under fire policies, 
acts in good faith in honest belief that property destroyed was worth amount of valua- 
tion placed upon it and an excess is found by jury to exist but that excessive vaiuation 
was not intended to defraud insurer, insured may recover. Juneau Store Co. v. Badger 
Mut. Fire Ins. Co. et al. (Wis.) Kah eivalcchosts See oe . Acie 
553(1)—False swearing, knowingly and willfully done by insured to secure indemnity, with 
intent to defraud insurer, avoids accident and sickness policy so providing, regardless 
of whether insured derived any advantage to insurer’s prejudice in consequence thereof. 
Any trick, artifice, or deception, practiced by insured to secure advantage in adjust- 
ment or payment of loss to insurer’s prejudice, avoids policy, regardless of whether 
damages actually resulted to insured. Insured’s deliberate false swearing in proof of 
claim under accident and sickness policy that he had never before been afflicted by any 
illness or disease held to invalidate claim, regardless of whether he derived any advan- 
tage to insurer’s actual prejudice in consequence thereof. Fraudulent intent, invalidating 
claim under accident and sickness insurance policy for false swearing in attempting to 
secure indemnity, will be inferred from false representation, made by insured with 
knowledge of its falsity and intent that insurer shall act thereon. Kline v. Washington 


Nat. Ins. Co. (Wis.) 1347 


§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS 
AND OBJECTIONS. 
§ 555. —— IN GENERAL. 
555—Fire policy clause invalidating policy for false swearing by insured may be waived by 
insurer. Alma State Sav. Bank v. Springfield Fire & Marine Ins. Co. (Ga.) enna 
555—Insurer’s waiver of notice or proofs of loss eliminates, from contract, condition with 
reference to serving of notice or proofs, and waiver of condition relieves insured from 
compliance with every requirement contained therein and operates on every policy pro- 
vision affected by that condition. Miller v. New York Life Ins. Co. (Utah.) 1 
§ 556. POWERS OF OFFICERS OR AGENTS. 
(1). In general. 
556(1)—-Provisions in insurance policies against waiver of terms thereof except by approval 
of executive officers indorsed on policies apply to conditions and provisions relating to for- 
mation and continuance of insurance contracts, but not to conditions or provisions relating 
to acts to be performed after loss has occurred. Provision in accident policy that written 
notice of injury must be given within 20 days after accident causing injury could be 
waived notwithstanding provision in policy that no agent had authorty to waive any of 
its provisions and that no change in policy should be valid unless approved by executive 
officer of company indorsed on policy. Carver v. Preferred Accident Ins. Co. of New 
York. (Iowa) 
556(1)—Insurer’s 
Record Holding Co. v. New York Fire Ins. Co. (N. J.) 5 
556(1)—Insurer asserting cancellation of fire policy by it could not deny local agent’s 
authority to send notice of cancellation and specify reasons therefor, as regards waiver 
of proof of loss. Fidelity-Phenix Fire Ins. Co. v. Haywood et al. (U. S.) 
§ 558. ——- IMPLIED WAIVER IN GENERA 
(1). Acts and conduct in general. 
558(1)—Accident insurer held not to waive timely notice of accident by keeping proofs of 
injury and asking for further information, where it sent blanks for reporting accident in 
answer to insured’s letter not disclosing date of accident and in all subsequent requests 
stated that it did not admit liability and waived none of its rights. Accident insurer 
held not to waive timely notice of accident by setting up other defenses in answer, where 
insured was never misled and insurer informed him immediately that notice was not 
received in time and that liability was denied on that and other grounds. Wheeler v. 
london Guarantee & Accident Co., Limited. (Ia.) : 
558(1)-—Acceptance of verbal notice of fire by insurer’s agent, and agent’s acting upon verbal 
notice by communicating with insurer, held waiver of strict compliance with requirement 
of written notice. Record Holding Co. v. New York Fire Ins. Co. (N. J.) 
558(1)—Stipulation in fire policy requiring waiver to be written on or attached to policy 
refers to provisions constituting part of contract, and is inapplicable to waiver, after 
loss, of stipulations respecting things to be done after loss as prerequisite to adjustment 
and payment. Fidelity-Phenix Fire Ins. Co. v. Haywood et al. (U. S.) 
§ 559. DENIAL OF LIABILITY. 
(1). Insurance of property. 
559(1)—-Fire insurer’s denial of liability after loss waives right to insist upon proof of 


loss. Jurkiewicz v. Millers’ Nat. Ins. Co. of Chicago, Ill. (Mo.) 1076 


559(1)—Provision of policy requiring proof of loss within 60 days after fire held waived 
where insurer’s local agent, before 60-day period expired, notified insured that because 
of lack of insurable interest policy was 
Fire Ins. Co. v. Haywood et al. (U. S.) 

(2). Life and accident insurance. 

559(2)—Absolute refusal of insurer to pay loss constitutes waiver of life policy requirement 
for notice of death and proof of loss. National Life & Accident Ins. Co. v. Stephens. 
(Ga.)_.. : : . ess o aigie/aigh anaes sca 54 ere ac caps 

559(2)—Insurer’s denial of liability on health and accident policy before suit relieved bene- 
ficiary from necessity of alleging or proving that due proof of loss had been made. 
Provident Life & Accident Ins. Co. v. Fodder et al. (Ind.) ‘ 

559(2)—Insurer which received proof of loss from insured and denies liability on ground 
other than that proof is defective waives defects in proof. Insured held not estopped 
to claim disability benefit under life policy by” proof of loss which allegedly failed to 
show that permanent disability, where insurer neither relied not acted on proof, but made 
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independent investigation and denied liability on another ground. New York Life Ins. 
Co. v. Salmon et al. (Miss.) 

559(2)—Insured held not estopped to claim benefits under health and accident policy because 
proof of loss allegedly failed to show total disability, where insurer did not rely on 
proof of loss, but denied liability on another ground. American Bankers’ Ins. Co. v. 
White. (Miss.) .1032 

559(2)—Necessity of making further proof of disability ‘to insurer held waived by insurer’s 
denial of liability upon other grounds. Guy 7Etna Life Ins. Co. (N. C.) 554 

559(2)—Proof of loss under health and <calens policy need not be filed by insured, where 
insurer within period in which proof woo be filed denies liability. Wade v. Mutual 
Ben. Health & Accident Ass’n. (W. Va. 

§ 560. FAILURE TO OBJECT OR TO CRATE GROUND OF OBJECTION. 

(1). In general. 

560(1)—Insurer by refusing to defend action against imsured on demand of insured for 
reasons other than failure to notify insurer of institution of suit may waive requirement 
that insured forward to insurer copy of process and pleadings in action, notwithstanding 
issue, plaintiff appeals. Bowyer v. Professional Underwriters et al. (Mich.) 

560(1)—Where insured without valid reason fails to comply with requirements of policy 
within stipulated time, insurer’s silence or investigation or ~~ will not effect 
waiver of provision of policy. Stoyer v. Franklin Fire Ins. Co. (Pa.) 

§ 561. ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT. 

561—Where fire insurer makes adjustment with insured, in which proof of loss is not factor, 
insurer cannot repudiate its agreed adjustment and rely for defense on false swearing 
in proof of loss. Fire insurer who agreed to adjustment of loss, in absence of evidence 
of reliance on representations of insured in proof of loss, could not defeat recovery by 
insured on ground that policy was invalidated by false swearing in proof of loss. Alma 
State Sav. Bank v. Springfield Fire & Marine Ins. Co. (Ga.) 

561—Where insured without valid reason fails to comply with requirements of policy within 
stipulated time, insurer’s silence or investigation or negotiation will not effect waiver 
of provisions of policy. In action on fire policy, that adjuster itemized loss and reached 
agreement with insured as to value held not waiver of policy requirements as to giving 
notice and proofs of loss within stipulated time. Stoyer v. Franklin Ins. Co. (Pa.) 

561—Insurer’s demand for appraisal or arbitration is waiver of policy requirement for writ- 
ten proofs of loss, notwithstanding failure of appraisers to reach agreement. Boston 
Tns. Co. et al. v. Fitzpatrick. (Tex.) 


XV. Adjustment of Loss. 


§ 565. POWERS AND PROCEEDINGS OF ADJUSTERS. 

565—W here insured knows no limitations on fire insurance adjuster’s authority, adjuster 
may bind insurer as to amount of loss. Alma State Sav. Bank v. Springfield Fire & 
Marine Ins. Co. (Ga.) SE btn ‘ ou ae 

565—Insurance adjuster is special agent whose authority is prima facie coextensive with busi- 
ness intrusted to him. Adjuster upon whose powers insured knows of no limitation 
may make agreement of settlement binding upon insurer. Hemmer-Miller Development 
Co. v. Hudson Ins. Co. of New York. (S. D.) , 

§ 566. EFFECT OF ADJUSTMENT. 

566—Where fire insurance adjuster signed proof of loss prepared by adjuster and executed by 
insured and forwarded proof to insurer, proof became contract between insurer and 
insured fixing amount of loss according to terms of policy. Alma State Sav. Bank v. 
Springfield Fire & Marine Ins. Co. (Ga.) 

§ 567. ENPETION.. PROVISIONS OF POLICY FOR APPRAISAL OR ARBITRA- 

TI 

567—Covenants in policies for appraisal are valid, and appraisals under such policies are 
conditions precedent to actions on policies. Insurer must invoke appraisal clause in policy 
in good faith to be entitled to benefit thereof. Insured may refuse to submit to appraisal 
required by policy, unless insurer wn admits liability for some recoverable 
amounts. New Amsterdam Casualty Co. v. J. H. Blackshear Inc. (Fla.) 

§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 

(3), Partiality or other misconduct of arbitrators or appraisers. 

574(3)—An “interested appraiser” appointment of whom may invalidate award made under 
fire policy, is one who is partial, unfair, arbitrary, and dominated by bias and prejudice 
for or against parties or property in controversy, or both, or has some pecuniary interest 
in result of performance of his duties. That ya had previously acted for insur- 
ance companies and individuals in appraising fire losses held not to invalidate award 
under fire policy in which appraiser appointed by insured joined, particularly where 
insured knew of > activities before making appraisement agreement. Young 
et al. v. New York Underwriters’ Ins. Co. (N. C.) 

(7). Actions to set aside award. 

574(7)—That umpire appointed to settle difference between appraisers in determining fire loss 
stated there was total loss before his appointment, and subsequently changing his opinion, 
and that he accepted figures prepared by appraiser appointed by insurer held insufficient 
to show that he was interested so as to invalidate award signed by umpire and two 
appraisers. Awz ard of appraisers and umpire appointed to determine loss under fire 
policy, is presumably valid and must stand in absence of fraud, mistakes, duress, or other 
impeaching circumstances. Young et al. v. New York Underwriters Ins. Co. (N. C.) 


§ 576. ESTOPPEL OR WAIVER AS TO ADJUSTMENT OR ARBITRATION. 
(1). In general. 
576(1)—Where failure of appraisers to agree on a third person to act as umpire and to 
make appraisement of damage caused house by windstorm as provided by policy, was 
fault of insurer, insured could institute suit to ascertain damage. Where arbitrator 
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selected by assured suggests names of worthy, competent and unprejudiced persons residing 
near scene of loss for umpire, and the other arbitrator capriciously refuses to accept any 
of them, and refuses to himself name any one in vicinity of loss and insists on some one 


at a distance, an assured may begin his action without arbitration. New York Under- 
writers’ Ins. Co. v. Sproles. (Tex.) 


§ 579. SETTLEMENT BETWEEN PARTIES. 

579--Where beneficiary under policy claiming $2,000 had undisputed right to $100 but 
accepted $1,000 in settlement of claim, she could not avoid settlement on ground of 
fraud without returning or offering to return sum received in excess of amount con- 
cerning which there was no dispute. Evidence as to fraud of insurance company induc- 
ing beneficiary who claimed $2,000 to <ccept $1,000 in settlement held sufficient to make 
jury question. Where beneficiary in policy is by fraud, deceit, or false representations 
of insurer and without understanding of his rights induced to accept less sum than that 
provided in policy, acceptance is without consideration. Kentucky Central Life & Acci- 
dent Ins. Co. v. Burrs. (Ky.) ; ; ; 

579—One suing for rescission and cancellation of compromise settlement of amount due 
under insurance policy should tender to defendant amount it paid him in such settie- 
ment. In suit for rescission of compromise settlement of amount due under insurance 
policy covering sickness and accident, evidence held not to show fraud on part of defend- 
ant insurance company and that alleged fraudulent statement by its agent, if. made, did 
not bring about compromise. Executed compromise agreement between insured .and 
insurer under policy covering sickness and accident held supported by sufficient con- 
sideration within rule that executed contracts based on sufficient consideration will not 
be canceled for fraud except on clearest and most convincing proof, where insured’s 
claim was doubtful and “unliquidated” in sense that no one knew what would be ulti- 
mate total sum recoverable. Compromise settlement if amount due under insurance policy 
covering sickness and accident held not subject to rescission for mistake of law on 
theory that both parties considered paralysis with which insured was suffering as _ sick- 
ness rather than accident. Provident Life & Accident Ins. Co. of Chattanooga, Tenn. v. 
Ramsey. (Ky.) 

579—Compromise settlemer 
in face of policy is not binding upon insured unless supported by consideration. In 
action on fire policy, where insured was offered settlement for $3,000 less than face 
of policies covering real and personal property, and subsequently requested insurer to 
apply reducticn to policy covering real estate, that insurer agreed and that proofs of 
claim and vouchers were made out and signed on that basis did not preclude insured 
from recovering balance due on face of real estate policy, since only controversy between 
parties at any time had been regarding personal property. Controversy as to depreciation 
of real estate between insurer and insured did not furnish sufficient consideration for 
settlement for less than value fixed in fire policy so as to preclude insured’s recovery 
of balance due on policy where property was destroyed only one week after issuance of 
policy. Where, under terms of fire policy, payment of settlement less than face of policy 
was not due until 60 days after settlement was agreed upon, that insurer made pay- 
ment before maturity was not consideration for settlement where it appeared that real 
inducement was amount of reduction agreed on by parties. Repayment or tender of sum 
received by insured in compromise settlement of real estate fire policy was unnecessary 
to enable insured to maintain action for balance due on face of policy umnecessary to 
enable insured to maintain action for balance due on face of policy where there was no 
bona fide dispute as to value of real estate. World Fire & Marine Ins. Co. v. Rivard 
et al. (Ky.) ; a ps bar iy as Baa 

579—Beneficiary of life certificate was not required to tender back amount of alleged settle- 
ment to maintain suit for balance of certificate. Misrepresentations as to insured’s health 
in application for life certificate were not material, and hence no real bona fide dis- 
pute existed forming consideration for compromise settlement with beneficiary, where 
there was no evidence that any sickness with which she might have been afflicted when 
application was made, or prior thereto, contributed to or caused insured’s death. Alleged 
misrepresentations as to insured’s health in application for life certificate did not raise 
real bona fide dispute forming consideration for compromise settlement with beneficiary, 
where application was filled out by insurer’s agent and signed by insured and _ bene- 
ficiary without reading it. Beneficiary’s written release did not preclude recovery of 
balance of life certificate because of mere recital therein that bona fide dispute had 
arisen with insurer based upon representations as to insured’s health in application, 
since facts in dispute which made it bona fide and existence of reasonable belief in 
such facts must appear from evidence. Sappington v. Central Mut. Ins. Ass’n. (Mo.) 


579—In action upon life certificates, if plaintiff's evidence established pleaded defense of 
bona fide dispute as to amount recoverable and compromise whereby plaintiff received 
part as release of full claim, insurer was entitled to directed verdict. Denial of lia- 
bility upon life certificates was insufficient to validate compromise, but there must have 
been reasonable grounds for denial based upon real claim concerning matters shown to 
be material and about which parties must have regarded their rights as doubtful in fact 
or in law. False statement in application for life certificates that insured had never 
been rejected for insurance held not to furnish basis for bona fide dispute as to in- 
surer’s liability, and hence could not be made basis for valid release of liquidated claim 
for lesser amount. That beneficiary signed insured’s name to application for life cer- 
tificate held not to furnish basis for honest dispute as to insurer’s lisability so as to 
validate release of liquidated claim for lesser amount, where insurer accepted regular 
considerations upon certificates. Beneficiary of life certificates, who accepted less than 
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liquidated claim on ground that insurer was not liable because beneficiary signed in- 
sured’s name in applications and because applications stated falsely that insured had 
never been rejected for insurance, held not required to tender to insurer amount 
received to maintain suit for balance. In action on life certificates, instruction on de- 
fense of compromise and release held properly refused where there was no evidence that 
dispute ,was real and in good faith upon matters shown to be material and resting upon 
reasonable, valid grounds. In action on life certificates, instruction that plaintiff could 
not recover if she accepted less than full claim upon settlement and compromise and 
still retained amounts received held properly refused, where insurer had disclaimed lia- 
bility because beneficiary signed for insured in applications and because of false state- 


ment that insured had never been rejected for insurance. Yancey v. Central Mut. Ins. 
Ass’n. (Mo.) 


978 
579—Mortgage clause in fire policy constitutes independent contract between mortgagee and 
insurer, and mortgagee is not bound by adjustment between mortgagor and insurer 
made without mortgagee’s consent. Payne et al. v. Bankers’ & Shippers’ Ins. Co. of 
New York. (Mo.) 1084 


579—Insured’s failure to return check tendered in full settlement of claim under health 
policy held not to constitute “payment”? where insured indicated his intention not to so 
receive it. Mackprang v. National Casualty Co. (Neb.) ; 819 

579—Settlement with insured by insurer issuing draft payable to insured and mortgagee, 
who refused to indorse it or take proceeds, held not binding on mortgagee because of 
failure to specify in fire policies whether loss should be payable to mortgagee under 
mortgage clauses or loss payable clauses. Clauses in fire policies, providing for payment 
of loss to one known by insurer to be mortgagee “‘subject to the provisions of the loss 






payable or mortgage clause (state which)————,”” must be construed as mortgage clause, 
so that settlement with insured could not affect _mortgagee’s rights; insurer being solely 
responsible for failure to fill blank. Superior Fire Ins. Co. v. Leal. (Tex.) 175 


579-—Misrepresentations by mutual insurance association’s president that beneficiary’s claim 
under policy on deceased member’s life had been rejected and that no assessment for 
collection thereof could be made against surviving members held fraud entitling bene- 
ficiary to maintain suit to set aside settlement, cancel release, and recover on policy. 
Mutual Life & Loan Ass’n of America v. Jackson. (Tex.) 
579—Where dispute existed between insurer and insured as to payment for disability, 
acceptance and retention of insurer’s check, for disability period claimed by insurer, 
reciting that check was in full payment of insured’s claim, held accord and satisfaction, 
notwithstanding insured wrote insurer a letter demanding further payment. Keefe v. 
Fraternal Protective Ins. Co. et al. (Vt.) 1346 
-Where insured is entitled to benefits under health and accident policy, ordinarily he 
need not offer to return amount which has been paid him in attempted compromise 


before he may maintain suit for residue. Wade v. Mutual Ben. Health & Accident 
Ass’n. (W. Va.) 


XVI. Right to Proceeds. 
§ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 


(2). Property subject to mortgage or other lien. 
580(2)—Fire policy provision authorizing insurance to be paid to “proper owner’ when it 
appeared that insured was not rightful or legal owner held not to preclude recovery of 
insurance by insured who had executed security deed, nor to entitle security deed 
grantee to claim insurance as “proper owner.”’ Where security deed grantor insures 
his own interest against fire, and is under no obligation to supply insurance for benefit 
of security deed grantee, grantor may claim entire insurance proceeds to exclusion of 
grantee, unless policy is assigned to grantee or grantor acted as grantee’s agent in 
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obtaining policy. Suttles et al. v. Vickery et al. (Ga.) 1067 
§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROP- 
ERTY INSURED. 


581—Under standard union mortgage clause, attached to fire insurance policy with parties’ 
consent, mortgagee had first claim to proceeds of insurance up to amount of debt 
secured and could bring separate suit therefor against insurer. Standard union mort 
gage clause, attached to fire insurance policy, is separate and distinct contract with 
mortgagee, and cannot be abrogated or interfered with by insured, no act or omission 
of whom will affect mortgagee’s right to recover proceeds of policy from insurer. 
Statute, requiring party writing fire insurance policy, covering property partially 
destroyed or damaged, to pay insured amount of damage or repair property at insured’s 
option, does not give insured unconditional right to elect between such methods of 
settlement, where attacked mortgage clause gives mortgagee rights beyond insured’s 
control. Insured, signing agreement for appraisal of damaged property, covered by fire 
policy to which union mortgage clause was attached, waived statutory right to elect 
whether to accept payment of amount of damage or require insurer to repair property; 
mortgagee’s rights not being affected by insured’s or insurer’s acts. Gordon v. North- 
weatern Nat. Sie. CO CHORD osc scices a cansstnasscnrwudpee cestvcduasaoasantatens 1366 

581—Standard mortgagee clause in fire policy creates new contract between mortgagee and 
insurer, as if mortgagee had received separate policy free from conditions imposed on 


owner. Pennsylvania Co. for Insurances on Lives and Granting Annuities v. Ohio Farm- 
ers’ Ins. Co. (Pa.) Pe EOE OT oe ee ES 335 


583. LIFE OR ACCIDENT POL ICY PAYABLE TO INSURED, HIS REPRESEN. 
TATIVES OR ESTATE. 
(2). Policy payable to relative or person equitably entitled. 
583(2)—In action against insurer by assignee of life policies, insurer held estopped to rely 
on its payment to insured’s daughter under provision of policies authorizing payment 
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to relative by blood, where insurer, prior to payment, stated to another assignee that 
insurer would pay to such assignee on policies. Under provisions of life policies author- 
izing insurer to pay to insured’s relatives by blood, payment to insured’s daughter was 
good as against insured’s administrator, notwithstanding insurer had promised assignee 
of life = to pay to assignee. Velten et al. v. Western & Southern Life Ins. Co. 
(Ky.) ; d 

583(2)—Clause in life policy permitting insurer at its option to make payments to certain 
persons, commonly known as “‘facility of payment clause” does not create in any individual 
right to sue for proceeds of policy, ‘but is designed to protect insurer if payment is made 
to one of such persons, and it later appears that another was possessed of superior right. 
Smooth v. Metropolitan Life Ins. Co. (La.) .. 

583(2)—Where industrial policy provided that payment might be made to any blood relative 
or connection by marriage of insured and thevuey all claims under policy should have 
been duly satisfied, payment to mother of insured was satisfaction of obligation, though 
—— left surviving a widow and child. Mogyoros v. Prudential Ins. Co. of America. 
(Mich.) g 

583(2)—-Payment of industrial policy to party whose husband’s half-brother had married 
insured’s daughter held not justified by facility of payment clause authorizing payment 
to any “relative by blood’? or “connection by marriage” of insured. Facility of pay- 
ment clause held not to justify payment of industrial policy to party who had procured 
issuance of policy and paid premiums thereon, but had not otherwise paid money for 
insured’s benefit or for her burial, and was neither relative by blood nor connection by 
marriage of insured. Folta v. Prudential Ins. Co. of America. (N. J.) 

583(2)—As between creditor of estate and insurer, payment to heirs of industrial policies 
which are payable to estate is not open to attack because of facility of payment clauses 
in policies. In re Shultz’ Estate. (N. Y.) eee Reet’ ; 

583(2)—Insurer whose agent agreed with insured at time of issuance of industrial life 
policy to make insured’s sister beneficiary made present election by issuing policy to 
pay proceeds to sister. Insured’s sister, who agent agreed with insured would be made 
beneficiary, with whom insured lived, to whom he owed money, who held policy, and 
who paid premiums and insured’s funeral expenses, held entitled to proceeds of indus- 
trial life policy as against administratrix who was insured’s estranged wife. In re 
Piotrowski’s Estate. (N. Y.) ‘ oe 3 ; 

583(2)—“‘Facility of payment clause” in life policy is for benefit of insurer to be exercised 
or not at its option, and gave third party, to whom insurer might elect to pay benefit, 
no right to compel insurer to make payment to him. Capuano y. Boghosian et al. 


(Rh. 1.) ae ae oe He stanh oe ; tele : ‘ 
584. LIFE OR ACCIDENT POLICY DESIGNATING BFNEFICIARY. 
585. RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In general. 

585(1)—-Reserved right to change beneficiary does not affect essential nature of rights 
of beneficiary, and provision in policy allowing change of beneficiary providing policy 
if not then assigned does not imply right of assignment in insured which may give assignee 
right superior to that of existing beneficiary. Goldman v. Moses et al. (Mass.) 

585(1)—Under life policy vesting in insured’s administrator right of action on policy and 
providing that payment might be made to beneficiary, administrator, who proved that 
there was no such person known as person named as beneficiary in policy, held entitled 
to recover proceeds, as against contention that administrator was required to prove 
that no person was intended to be designated as beneficiary by name appearing in policy. 
Life & Casualty Co. of Tennessee v. Nix. (Miss.) 

585(1)—Ahsolute beneficiary under life policy, authorizing insured to choose one of designated 
methods of settlement, revoke it, and select another at any time while policy was in 
force, and extending such privilege to beneficiary when policy became claim, if no selec- 
tion were made by insured, had no right to select any of such options during insured’s 
lifetime. ‘Nomination of Beneficiary and Request” that proceeds of life policy be paid 
according to one of several options therein on insured’s death, executed by absolute bene- 
ficiary during insured’s life-time, was ineffective and created only trust, revocable by 
beneficiary at any time, if effective. Feine v. State Mut. Life Assur. Co. of Worcester, 
Mass. (N. Y.) NS ees eee 

585(1)—Legal rights of designated beneficiary in ‘life | policy are dependent on terms 
contract of insurance. Capuano v. Boghosian et al. (R. I.) 

(2). Effect of clause making policy payable to relative or person equitably entjtled. 

585(2)—Grandson of insured, designated in indorsement on policy as beneficiary to receive 
death benefits “‘subject to’? policy provision authorizing payment at insurer’s option to 
other people held entitled to recover proceeds, notwithstanding provision making such pro- 
ceeds payable to executor or admjnistrator. Smooth v. Metropolitan Life Ins. Co. (La.) 

585(2)—-Insurer’s option of payment under facility of payment clause cannot be used to 
defeat purpose of insurance, and insurer, failing to exercise it, is liable to beneficiary 
named. Where insurer failed to exercise option to pay another person under facility of 
payment clause, designated beneficiary was entitled to sue at law to recover on policy. 
Capuano v. Boghosian et al. (R. I.) 


§ 586. VESTED INTEREST OF BENEFICIARY. 

586—Under group policy which reserved to insured right to change beneficiary at any time, 
beneficiary had only revocable expectancy contingent upon remaining beneficiary to time 
of death of insured, and such interest was contingent only upon change of beneficiary 
having been legally made. Reed v. Metropolitan Life Ins. Co. (Mich.) ... 

586—Wife, named as absolute irrevocable beneficiary in husband’s life policy, ‘had vested 
interest in insurance fund on insured’s death. Feine v. State Mut. Life Assur. Co. of 
Worcester, Mass. (N. Y.) ae ; 
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586—Under life policy reserving to insured privilege of changing beneficiary named bene- 
ficiary takes expectancy during insured’s life which becomes vested only upon insured’s 
death. Katz v. Ohio National Bank. (Ohio) pike 74 
586—Beneficiary, named in life insurance policy reserving right to change beneficiary, has 
no vested right or interest during insured’s lifetime, but mere expectancy. Beneficiary, 
absolutely and unconditionally designated in life insurance policy not expressly reserving 
right to change beneficiary, has vested interest therein, and cannot be deprived of its 
proceeds by insured’s act without beneficiary’s consent, subject to terms of policy. 
Knoche v. Mutual Life Ins. Co. of New York. (Pa.) 1240 
586—Executor designated as beneficiary in life policy had no vested legal right in policy, 
but, at most, his proposed interest was subject to be annulled by substitution of new 
beneficiary. Capuano v. Boghosian et al. (R. I.) 
§ 587. CHANGE OF BENEFICIARY. 
587—Evidence that divorced wife agreed to surrender all right and interest in life policy 
in return for payment by insured of agreed sum sustained finding that all wife’s 
interest had been transferred, precluding right to policy benefits as against insured’s 
second wife. Change of beneficiaries from divorced wife to second wife held effected 
so as to entitieé second wife to proceeds of life policy where, although there was violation 
of provision that change would be made by insured alone if policy had not been 
assigned, insurer had waived such provision by agreeing to change if original beneficiary's 
consent were obtained, and had paid proceeds of policy into court, and insured had done 
all that could reasonably be expected of him by requesting change. Etna Life Ins. 
Co. v. Wood et al. (Cal.) meee ; 906 
587—‘Change of beneficiary” of life policy is a divesting of beneficial interest held by one 
person, and a vesting of that interest in another by exercise of power of appointment 
which must be reserved in policy and which must be exercised in substantial compliance 
with policy. Assignment of life policy by insured relied upon as constituting a change 
of beneficiary, was invalid, where policy had not been sent insurer for indorsement as 
required by policy. Where assignment of life policy was legally ineffectual to accomplish 
change of beneficiary, court of equity would not aid defective execution where result 
would be to take away beneficial interest of widow, to loss of creditor of both insured 
and widow, and to vest it in adult daughter. Goldman v. Moses et al. (Mass.) 48 
587—Under group policy providing that to effectuate change of beneficiary insured must 
make application and secure efnployer’s indorsement upon certificate, application must 
be made even though indorsement might be waived by insurer. Under group policy pro- 
viding that to effectuate change of beneficiary insured must make application therefor, 
insured’s intent to effect change is insufficient. Where insured, upon applying for 
second certificate under group policy providing that to effectuate change of beneficiary 
insured must make application and secure employer’s indorsement upon certificate in 
reply to question as to whether there was change in address of beneficiary gave address 
at which insured was living with woman who was not beneficiary named in first certificate, 
insurer which paid policy to such woman held liable to named beneficiary upon both 
certificates, since change of beneficiary was not effectuated by alleged intent to do so. 
Reed v. Metropolitan Life Ins. Co. (Mich.) 
587—Insured’s execution of change of beneficiary 
having been recommended by insurer, and delivery of application to the agent for 
forwarding to home office, held to effect change, though insured committed suicide before 
application for change reached home office, and notwithstanding clause in life 
change should take effect only on indorsement thereof on policy by insurer. 
Life Assur. Soc. of United States v. Hitchcock et al. (Mich.) 
587—Insurer, by paying money due on life policy into court, waived insured’s failure to 
comply strictly with provisions for change of beneficiaries so far as insured was con- 
cerned, but such waiver could not impair rights which became vested on insured’s death. 
Generally, in making change of beneficiaries, insured must proceed in accordance with 
regulations contained in policy, and any material deviation therefrom invalidates the 
change. Bell et al. v. Criviansky. (Mont.) 1211 
587—Insured’s doing of everything possible to effectuate a change of beneficiary on life 
policy which then beneficiary refused to surrender for indorsament of change held to 
have effectuated change of beneficiary. Philadelphia Life Ins. Co. v. Mooney et al. 
(H. 3S 1215 
87—Designation of new beneficiary of life policy in insured’s will could not bind insurer. 
Pruchnowski v. Prudential Ins. Co. of America. (N. Y.) 990 
87—Insured, requesting another to write name of insured, who could not write, on applica- 
tion for change of beneficiary under employees’ group insurance policy authorizing em- 
ployee to change beneficiary by filing written notice and certificate, effected change and 
adopted signature made for him in his presence, though he did not make his mark on 
application. Madigan v. Metropolitan Life Ins. Co. (N. Y.) 1232 
Nhere industrial policy on life of minor permitted change of beneficiary only at insured’s 
request assignment by insured’s mother, the beneficiary, and by his father, to stranger 
held invalid, since stranger had no insurable interest in insured and since assignment 
amounted to change of beneficiary without consent of insured. Where industrial policy 
on life of 11 year old minor provided that if insured was under 14, request for danas 
of beneficiary might be signed by both parents or guardian, but no such request was ever 
presented to insurer, and parents attempted to make the change by assigning policy to 
stranger, attempted change of beneficiary held not in compliance with policy. Hack v. 
Metz et al. (S. C.) s ; ae 
587—Where circumstances warrant reasonable inference that insured intended by execution 
of instrument to change beneficiary in life policies, construction in accordance with such 
intention should be adopted. Where first sentence of instrument executed by insured 
purported to authorize insurer’s agent to have insurer prepare trust agreement making 
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proceeds of life policies payable to insured’s wife and son in certain manner, but  sec- 
ond sentence stated that it was insured’s desire that his insurance should be paid in 
such manner and that previous trust agreement should be canceled, instrument operated 
as change of beneficiary. New York Life Ins. Co. v. Christie et al. (W. Va.) 1297 
589. DEATH OF BENEFICIARY. 
Irrevocable beneficiary’s ownership of life insurance policy is subject to limitations 
and contingencies imposed by law and policy, which insured is not obligated to keep 
alive, and beneficiary must survive insured to entitle former’s estate to proceeds after 
her death. Knoche v. Mutual Life Ins. Co. of New York. (Pa.) 1240 
§ 590. —— RIGHTS OF CREDITORS. 
590—Interest of beneficiary of life policy which under policy could not. be divested by assign- 
ment by insured, was subject to claim of creditor of beneficiary, if insured had merely 
effected an assignment, and not a change of beneficiary. Goldman v. Moses et al. (Mass.) 
590—As respects creditors, wife and children of every man have insurable interest in his 
life, and law favors life insurance contracts made for their comfort and maintenance. 
Under laws for protection of wife and children as beneficiaries of life policies from 
claims of insured’s creditors, benefit inures to them whether insured was solvent or 
insolvent or had reserved right to change beneficiary. Potter Title & Trust Co. v. 
Fidelity Trust Co. et al. (Pa.) oh Shh oa an : 
590—Wife who was beneficiary of life policy was entitled to be reimbursed for premiums 
paid out of her separate estate to keep policy alive, and had equitable lien on policy 


and funds derived therefrom superior to rights of insured. Buford vy. ‘Southwestern 
Life Ins. Co. et al. (Tex.) eats ; 


§ 591%. INDEMNITY INSURANCE. 

591%2—-Administratrix held entitled to maintain action upon intestate’s automobile liability 
policy to recover amount of judgment recovered against intestate, regardless of whether 
estate paid judgment or whether estate assigned its claim to judgment creditors, since 
insurer could pay to clerk of court, and administratrix was authorized to collect all 
assets of intestate. Beals v. Central Mut. Auto. Ins. Co. (Mich.) , 

591! Statute providing that one who indemnifies another against act to be done by latter 
is liable jointly with person indemnified, did not give occupant of automobile cause of 
action for injuries against insurer under automobile liability policy prior to adjudication 
of liability against insured. Statute relating to enforcement of contract, made expressly 
for benefit of third person, did not give occupant of automobile cause of action for 
injuries against insurer under automobile liability policy prior to adjudication of lia- 
bility against insured. Conley v. United States Fidelity & Guaranty Co. et al. 
(Mont. ) ‘ Smite 

591%4—Person injured in automobile accident, after obtaining judgment against insured’s 
executrix, could maintain suit against liability insurer, without proof of insolvency of 
executrix, where policy permitted suit against insurer after claim for damages had been 
fixed, required insurer to pay interest on judgment against insurer, and did not forbid 
suit by insured person against insurer. Ohio Casualty Ins. Co. v. Beckwith. (U. S.).1119 

§ 593. ASSIGNEE OF POLICY BEFORE LOSS. 

(1). In general. 

Insurer’s payment of judgment recovered by insured’s administratrix on life policy 

held not defense to action brought by assignee of policy before rendition of judgment 
for administratrix, where insurer had knowledge of claim of assignee who was not 
party to administratrix’ action. Redden v. Prudential Life Ins. Co. (Minn.) 1199 

593(1)--Wife of one insured in sum payable on his death to “his wife, her executors, 
administrators and assigns,’’ by policy not reserving right to change beneficiary, had 
vested interest, which she could assign without assured’s joinder. Insured’s payments on 
life insurance policy are within his exclusive control, subject to statutes, and bene- 
ficiary’s assignment of her right as unconditional owner of benefits at insured’s death 


is subject to insured’s right to cause or — policy to lapse. Knoche vy. Mutual Life 
Ins. Co. of New York. (Pa.) ede es Rees ; ...1240 


§ 594. ASSIGNMENT OF CLAIM FOR LOSS. P 

594—Where insured security deed grantor made legal assignment of rights under fire policy, 
after loss, to secure pre-existing debt, in absence of fraud, assignee’s claim to policy 
proceeds was superior to claim of security deed grantee based upon garnishment issued 
upon foreclosure suit judgment rendered after assignment was made, notwithstanding 


grantor’s insolvency and that assignment was made pending foreclosure suit. Suttles - 
ot Gl. ow, Warery etal CG) i cose es cas siehh 3 ta ete aoe 


XVII. Payment or Discharge, Contrfbution, and Subrogation. 

§ 597. TIME OF PAYMENT. J ; P 

597—-Insurer’s denial of all liability under certificate of insurance issued under group 
policy resulted in loss of its right to pay disability benefits in installments. Metro- _ 
politan Life Ins. Co. v. Schneider. (Ind.)....... 3 Sed yisteacea: eae 

§ 598. INTEREST ON AMOUNT OF LOSS. 

598—In action for proceeds of life policies, interest held not due except from date of judicial 
demand, in view of plaintiff’s failure to comply with requirement as to furnishing proof 


of death, which relieved company of making payment until judicial demand. Smooth v. 
Metropolitan Life Ins. Co. (La.) : 446 


598—Where fire policy contains provision that loss should not become payable until sixty days 
after receipt of proof of loss, interest does not begin to run until pee of sixty 
day period. Wood v. General Ins. Co. of America. (Mo.) ; 1083 
598—In action on fire policy for failure to repair partially destroyed building, interest on 
damages was properly allowed from 30 days after demand that insurer repair. Payne 
et al. v. Bankers’ & Shippers’ Ins. Co. of New York. (Mo.)..... . . 1084 
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598—Insured who failed to allege or prove furnishing of proof under fire policy could recover 
interest only from date of insurer’s answer, constituting first denial of liability. St. 
Paul Fire & Marine Ins. Co. v. Westmoreland. (Tex.) 

598—In suit after loss to reform fire policies because of mutual mistake, allowing interest 
on judgment against insurer before date of decree of reformation held not abuse of 
discretion. United States Fire Ins. Co. of New York v. Wooten. (U. S.) 

598—General rule is that interest is not recoverable until loss is payable under fire policy. 
Where parties disagreed as to amount payable under fire policy, interest was recoverable 
from date of appraisal under policy, not date of fire. National Reserve Ins. Co. of 
Illinois _v. Scudder et al. (U. S.) 

§ 599. MODE AND SUFFICIENCY OF PAYMENT. 

599—Payment by insurer of proceeds of life policies to administratrix appointed by court 
without jurisdiction through fraudulent misstatements held not payment in good faith 
operating as discharge of insurer’s liability, where insurer previously knew of existence 
of rival claimants to fund and had in its possession written evidence that two different 
courts had taken jurisdiction of succession proceedings. Succession of Bibbins. (La.) 

599—-Life policy provision vesting in insured’s administrator or executor right of action on 
policy and providing that payment might be made to beneficiary held to mean that pro- 
ceeds were payable to executor or administrator, but, if insurer paid beneficiary named 
in policy, such payment was full settlement, and payment was matter of defense to be 
pleaded and proved by insurer when sued on policy by executor or administrator. Life 
& Casualty Co. of Tennessee v. Nix. (Miss.) 

§ 601. RECOVERY OF PAYMENT. 

601—Insurer’s payment of proceeds of life policy to one not entitled was neither release 
of claim of beneficiary nor basis for establishment of trust in his favor of money never 
intended to be paid to him or for his benefit. Capuano v. Boghosian et al. (R. I.) 

§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 

602—Statutory penalty for nonpayment of total indemnity for total permanent disability under 
group life insurance policy on which insurer denied all liability, held properly imposed, 
and attorney’s fee propverly allowed insured. Home Life Ins. Co. v. Ward. (Ark.) 

602—In absence of demand and insurer’s refusal to pay disability benefits under life policy 
60 days before suit was brought, insured could not recover attorney’s fees. Moseley 
v. Equitable Life Assur. Soc. (Ga.) eitaare jenna was ‘ 

602-—In suit on health policy, insurer did not have reasonable grounds for refusal to pay claim 
within time allowed. where none of insurer's officers knew of alleged fraud in procure- 
ment of policy unti! after suit was commenced, so that claim for double the amount of 
insurance as penalty was proper. Williams v. Washington Nat. Ins. Co. (La.) 

602—As respects penalty, provision in automobile fire and theft policy making payment due 
within 60 days after award of appraisers held void as in conflict with statute requiring 
payment within 60 days from date of proof of loss. Where appraisers could not agree 
upon loss occasioned by.fire of automobile insured held justified in refusing to submit to 
second appraisal after expiration of 60 days from date of proof of loss, within which 
/period statute required automobile fire insurance to be paid, and suit thereupon filed was 
not premature and insurer was liable for penalties and attorney’s fees. Hammett et al. 
v. Fire Association: of Philadelphia. (La.) 

Allowance of $3,500 fee to attorneys for plaintiff, recovering a judgment for $5,868.40 
in suits for total permanent disability insurance under life policies in the aggregate 
amount of $25,000 after transfer of the suits to a federal court at insurer's in 
remand thereof to the district court, and taking of voluminous testimony, hel 
excessive. Fried v. State Life Ins. Co. of Indianapolis, Ind. (La.) 

Insurer's failure to issue life policy sued on held not to preclude recovery under statute 
allowing attorney's fees and penalty for vexatious refusal to pay. Where life insurer 
denies all liability. no demand is necessary to recover attorney's fees and penalty for 
vexatious refusal to pay. Where life insurer assigned no reason for refusal to pay and 
on trial of action on contract of insurance claimed that initial premium had not been 
paid spite fact that insurer had tendered back initial premium, for which plaintiff 
held receipt assessment of 10 per cent. penalty and attorney’s fees held authorized. Reed 
v. Prudential Ins. Co. (Mo.) 

In action on life policy, instruction authorizing recovery of penalty and attorney’s fees 
for vexatious delay by insurer in payment held error, where under facts insurer’s liability 
was close question. Wood v. Kansas City Life Ins. Co. (Mo.) 

In action on fire policy, issue of vexatious delay must be based on conduct of insurer 
before suit was brought, and must be determined by situation as presented to insurer 
at time demand for payment was made. Jurkiewicz v. Millers’ Nat. Ins. Co. of Chicago, 
Ill. (Mo.) 

602—Verdict on fire policy for less than amount sued for held not to preclude recovery of 
penalty and attorney’s fees, where dispute existed, not only as to amount of loss, but 
as to whether insured started fire. Wood v. General Ins. Co. of America. (Mo.) 

602—As respects insurer’s liability for punitive damages for nonpayment of life policy, which 
was charged with wrongdoing only through acts of its agent could not be held liable for 
fraud where there was no evidence of fraudulent act on agent’s part. Insurer which 
could have properly concluded that there had been violation of terms of life policy, 
whether or not there had been violation, could decline payment of policy without subjecting 
itself to punitive damages, unless insurer, through its agent, was guilty of fraudulent 
conduct in connection with breach of its contract. Insurer held liable for actual damages, 
but not for punitive damages for nonpayment of life policy, where evidence showed 
waiver on part of insurer of violation of good health provision, but did not show breach 


accompanied by traud by insurer or its agent. Williams v. Metropolitan Life Ins. Co. 
Sc) 
602—Certificate delivered in Texas 
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contract and, where master policy was otherwise a Pennsylvania contract, insured held 
not entitled to damage; and attorney’s fees as against insurer on recovering amount of 
policy, in accordance with laws of Pennsylvania. Where, under master policy, employee 
was not insured until he had agreed to pay portion of premiums, at which time a certi- 
ficate would be issued to him, contract where such final act was performed in Texas, was 
governed by law of Texas, and insurer was liable for reasonable attorney’s fees and 12 
er cent. damages on successful suit by insured. Connecticut General Life Ins. Co. v. 


) Ne aretha nee A na ete 

§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 

603—To avoid contract releasing insurer from liability, statements of physician which induced 
execution of release must amount to more than mere expressions of professional opinion, 
belief, or prophecy as to future effects and probable duration of injury, unless amount- 
ing to statements of fact which were known to be, or should have been known to be 
erroneous. Mere showing that expression of opinion by physician or surgeon as agent of 
insurer proves to be incorrect would not warrant setting aside release executed in reli- 
ance on such statements on ground of fraud. Where physician occasionally was engaged 
by insurance company for medical examinations, but, at time of treatment of insured 
and expressions of professional opinion regarding insured’s condition which induced 
insured to execute release had no connection with business of insurer from liability was 
valid as against contention that release was obtained by fraud, based on representations 
and statements by physician as agent of insurer. Statement of physician and surgeon 
that patient was improving, if constituting statement of fact, could not be relied upon as 
basis for charge of fraud, where such statement was true. Strother v. Mutual Ben. 
prekin a MOE ROR, MOIR fo cn crs isa sie oly buh icant eee We eae oa ere eles 

603—Where insurer fraudulently obtained release and surrender of life insurance policy, 
beneficiary, in action on policy, could attack validity of release interposed as defense, 
without first restoring or tendering back consideration received. Great American Life 
iis. Co: oF TUSneen, eae WDE VO Ss cco ees 6 ois bens tee atealeciom een 

603—Where fire policies had been invalidated as to mortgagor, but not as to mortgagee, by 
mortgagee’s commencement of foreclosure proceeding, premises were damaged by fire 
shortly after foreclosure decree, and pursuant to mortgagee’s agreement made within 31 
days after fire, premises were purchased at foreclosure sale for nominal sum by third 
party who paid deficiency to mortgagee, of which facts insurers had no knowledge, mort- 
gagee could not recover on policies payable 60 days after proof of loss, since insurer’s 
right to subrogation under standard mortgage clause had been impaired. Altshuler et al. 
v. New Brunswick Fire Ins. Co. et al. (N. J.) 

603—-Payment of damages to insured by wrongdoer before settlement with insurer reduces 
latter’s liability pro tanto. Insured’s release of right of action against wrongdoer before 
settlement with insurer destroys right of action against insurer. Railroad companies’ pay- 
ment to shipper of amount of loss from destruction of shipment, as security for payment 
of shipper’s claim against them, before expiration of time to sue. them under agreement 
providing that payment should not effect or constitute payment of claim or release of 
their liability to shipper and subsequent agreement to treat money paid as loan to be 
repaid by shipper out of amount recovered from insurance company, did not extinguish 
latter’s liability to shipper. Generally, shipper cannot release railroad companies from 
liability for loss of goods shipped without extinguishing their insurer’s liability. No time 
limit for exercise of shipper’s right under policy, insuring against loss of goods trans- 
ported by rail, to release railroad companies from liability without prejudice, will be 
implied since provision thereof must be construed most strongly against insurer which 
prepared policy. Insured’s conditional release of railroad companies from liability for 
loss of insured shipments by agreement to treat money paid insured by such companies 
as security for payment of claim against them as loan to be repaid out of amount recovered 
by insured from insurance company, barred latter’s right to subrogation, though right 
under policy to execute such release was exercised after loss occurred. Validity of 
provision in bill of lading that carrier have benefit of insurance property shipped, if carrier 
reimbursed for premium paid, held immaterial in action brought by shipper against insurer 
for loss of insured property by fire after releasing carrier from liability. Pacific Fire 
Ins. Co. v. Pennsylvania Sugar Co. (U. S.) ; pide Gate ieee ate tne 

603—Where insurer, as condition precedent to paying indemnity to which insured was 
entitled under health and accident policy, required insured to indorse draft carrying 
receipt in full, insurer could not rely on purposed release to escape liability for further 
illness. Wade v. Mutual Ben. Health & Accident Ass’n. (W. Va.) 

§ 605. SUBROGATION OF INSURER. 

§ 606. - ON PAYMENT OF LOSS IN GENERAL, 

(1). In general. 

606(1)—Under fire policy subrogating insurer on paymtnt of loss to insured’s rights against 

wrongdoer, insurer waived right of subrogation where it failed to assert such right in 
compliance with policy and insured after having been paid loss under policy, settled 
with wrongdoer without fraud or notice of insurer’s claim for subrogation. Fireman’s 
Fund Ins. Co. v. Thomas. (Ga.) < char shat at pe acces e's 2a acne ania me ales 

606(1)—Plaintiff, who had already been paid by an insurer under agreement which had become 
absolute a sum equal to claim asserted against second insurer for loss sustained when its 
property had been stolen while in possession of jewelers, held not entitled to maintain, 
as real party in interest, action on second policy, which covered property of others on 
remises of jewelers except where property was otherwise insured. Molner et al. v. 
Westchester Fire Ins. Co. (N. Y.) GMS sation gha sh vats Gaskin arhrchal RE cade Gane ee bad et 

606(1)—Insurer on performing contract of indemnity by paying fire loss became without 
formal assignment or express stipulation to that effect in policy, subrogated to extent of 
amount paid to insured’s right of action against party allegedly causing loss. Where 
insurer pays fire loss wrongfully occasioned by third party and value of property destroyed 
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exceeds amount of insurance paid, insured may maintain action jointly with insurer 
or insured may maintain action in his own name and recover full amount of loss. Where 
value of property wrongfully destroyed by third party does not exceed fire loss paid by 
insurer insured is not ‘‘necessary narty”’ but insurer may bring action in its own name 
against wrongdoer for recovery of value of propert destroyed. Petition in insurer’s 
action to recover amount of damage paid to insur for wheat crop destroyed by_fire 
spreading from tractor on defendant’s premises held not to state cause of action. Har- 
rington v. Central States Fire Ins. Co. of Wichita, Kansas. (Okla.) 

§ 607. —— UNDER ASSIGNMENT OF RIGHTS OF INSURED. 

607—Cause of action for wrongful destruction of personalty by fire is assignable to insurer 


which had paid ioss. Harrington v. Central States Fire Ins. Co. of Wichita, Kansas. 
(Okla.) Sao 


XVIII. Actions on Policies. 


s 


§ 608. NATURE AND FORM OF REMEDY. 

€08—Action at law cannot be maintained in federal courts on fire policy by one not named 
as insured. Where fire policy was issued in name of insured and pleadings and evidence 
showed that property described in policy was owned by insured named and another as 
cotenants, there could be no recovery under policy in action at law, although failure to 
name both owners in policy was re - of mutual mistake occurring through fault of 
agent who wrote policy. Rottel et al. Yorkshire Ins. Co. of England. (Pa.) 
Assessment of $1,000 attorney's fee Sue vexatious delay in making payment under Miss- 
ouri accident policy stipulating that it did not cover suicide while insane held unauthor- 
ized, where evidence did not show that insurer’s refusal to pay was without reasonable 
cause. Metropolitan Life Ins. Co. v. Siebert et al. (U. S.) 
-Where, upon insured’s death he owned paid-up life policy, but insurer refused to pay, 
beneficiary had an adequate remedy at law, and could not maintain bill in equity against 
insurer on mere allegation that insurer held proceeds on trust for beneficiary. Liability 
on life policy is a ‘debt’? for collection of which the remedy at law is adequate. Sander- 
son v. Postal Life Ins. Co. of New York. (U. S.) 

§ 612. CONDITIONS PRECEDENT IN GENERAL, 

(1). In general. 
612(1)—That life policies had not been surrendered would not bar receovery of proceeds 


thereof, since life insurance policies are not negotiable instruments. Smooth v. Metro- 
politan Life Ins. Co. (La.) ; 


(2). Notice and proof of loss. 

612(2)—-Under disability indemnity provision of life policies that insurer would pay disability 
benefits upon insured’s furnishing proof that he had become wholly disabled, first 
monthly payment to be made six months after receipt of proof, insured held not entitled 
to recover benefits for period prior to time of presentation of proof of disability, since 
furnishing proof of disability was condition precedent to liability. Kearns v. Penn 
Mut. Life Ins. Co. (Wash.) 

(3). Submission to appraisal and arbitration. 

612(3)—Covenants in policies providing for appraisal are valid, and appraisals under such 
policies are conditions precedent to actions on policies. New Amsterdam Casualty Co. 
v. J. H. Blackshear, Inc. (Fla.) 
614. DEFENSES 
615. IN GENERAL. 

515—In view of statutes imposing liability, as regards injury to third persons, on owner 
renting automobiles without drivers, unless owner carried public liability insurance, 
owner’s rental agreement with bailee forbidding operation of automobile illegally or by 
person under influence of intoxicants or narcotics held repugnant to legislative intent, 
and hence did not preclude recovery in garnishment proceeding against insurer by 
motorist injured in collision with rented automobile negligently operated by intoxicated 
bailee. Universal Indemnity Ins. Co. v. Tenery et al. (Col.) 

615—Action on employees’ group insurance policy by employee claiming to have become 
totally and permanently disabled before he was temporarily laid off by employer held 
not barred by laches because of failure to assert claim until seventeen months after 
such time, in absence of showing of injury to or change of position by insurer because 
of delay. Prudential Ins. Co. of America v. Bridgman. (Ky.) 

615—Where premium on life policy was received from beneficiary, fact that there was no 
administrator or executor of insured’s estate to whom tender of premium could have 
been made did not excuse insurer from making such tender when denying liability. Wood 
v. Kansas City Life Ins. Co. (Mo.) bale ecu 

615—Insurer’s defense that insured, under policy without mortgage clause, was not uncon- 
ditional and sole owner, is based on claim that contract was void from beginning, and 
premium must be returned to assert it. Jurkiewicz v. Millers’ Nat. Ins. Co. of 
Chicago, Ill. (Mo.) : ¥ : Scare 

615—Where at time of alleged repudiation of life policies payable in Russia in imperial 
rubles according to Russian law, the imperial ruble was worthless, no action could be 
maintained on policies in the United States. Dougherty v. Equitable Life Assur. Soc. 
of United States. (N. Y.) 122 

In action by court commissioner and by insured who had purchased property at commis- 

sioner’s sale, insurer, being liable for full amount of fire policy, could not urge questions 
concerning existence or extent of commissioner’s lien but, if in doubt, could pay money 
into court. Fidelitv-Phenix Fire Ins. Co. v. Haywood et al. (U. S.) 

§ 616%. CONCLUSIVENESS OF ADJUDICATION IN ACTION AGAINST ARBI- 

TRATION. 
616'%4-——Where issue whether injury was caused by insured contractor’s negligence or by inde- 
pendent contractor was specifically raised and adjudicated in injured person’s favor in 
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personal injury action, insured’s public liability insurer which, notwithstanding its con- 
tract to defend suits even if groundless, had refused to defend personal injury action, 
held estopped in garnishment proceeding from raising defense that injury was caused by 
independent contractor, and hence not covered by policy. Columbia Casualty Co. v. Hare 
et al. (Fla.) ‘ 

§ 618. VENUE 

618—In action against mutual benefit company for refusal to issue policy pursuant to agree- 
ment, statute permitting suit in county wherein loss occurs held inapplicable; venue 
being determined by law applicable to other domestic corporations. Failure of plaintiff, 
suing mutual benefit company for refusal to deliver policy, to serve company’s agent, 
if any, in county of forum, entitled company to have case transferred to county wherein 
service was made on officer of company at its home office. Harrison v. Carolina Mut. 
Ben. Corporation of South Carolina. (S. C.) e 1091 

§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 

§ 621. —— TIME BEFORE ACTION CAN BE MAINTAINED. 

621—W here | appraisers could not agree upon loss occasioned by fire of automobile, insured held 
justified in refusing to submit to second appraisal after expiration of 60 days from date 
of proof of loss, within which period statute required automobile fire insurance to be 
paid, and suit thereupon filed was not premature and insurer was liable for penalties and 
attorney’s fees. Hammett et al. v. Fire Association of Philadelphia. (La.) 

-Although action on hail policy under which loss was payable in January was premature 

“when brought prior to January, motion for directed verdict because of such prematurity 
held properly denied where amended and substituted petition was filed in May and case 
came on for trial in September. Slinger v. Farmers’ Mut. Hail Ins. Ass'n of Towa. 
(Ta.) 1071 

§ 622. TIME WITHIN WHICH ACTION MUST BE BROUGHT. 

(1). In general. 

622(1)—-Action on life policy held barred by limitations because not brought within six years 

after insured’s death. Price v. Life Ins. Co. of Virginia. (S. C.) 
(2). Validity of provisions, 

622(2)—Health and accident policy provision barring recovery unless action was brought 
within two years from expiration of time within which proof of loss was required held 
not to bar action on policy instituted after two-year period had elapsed in view_ of 
Statute invalidating restrictions in contract limiting right to sue and statute providing 
five-year limitation period in actions on written contracts as against contention that 
statute invalidating provision in life, accident, and health insurance limiting time 
to sue to less than one year was applicable and validated any limitation over one year, 
where title of originating act of latter statute manifested legislative intent not to 
change statute of limitations as to written contracts. Harding v. Mutual Ben. Health 
& Accident Ass’n. (Ida.) : : 1018 
623. WAIVER OF LIMITATION. 

(3). By conduct inducing delay. 

623(3)—Insurer waived provision of automobile theft policy that action thereon shall be 
commenced within one year after loss accrues, where after loss accrued insured and 
insurer negotiated about submission of disputed facts to court. Perkins v. Central Mut. 
Auto Ins. Co. (Mich.) : 1132 
4 PARTIES 

(1) Parties 1 ntiff in general. 

Surviving parts 1 to all partnership property including choses in 

held 1 lint tions on fire policies without joinder of rerepresen- 
. sallott r al. v. Continental Ins. Co. et al. (N. Y.) 
(2). Persons to whom policy is payable. 

Automobile theft policy payable to conditional seller, finance company, and buyer, 
“as their interests may appear,” held several contracts insuring each of parties separ- 
ately to extent of his interest, and authorizing buyer to maintain suit thereon to 
recover, in so far as his interest may appear without joining seller or finance company 
as party plaintiff. Tohnson v. General Exchange Ins. Corporation. (Ga.) 

(3). Mortgagors and mortgagees. 

624(3)—Action on automobile fire policy which insured interest of two mortgagees and mort- 
gagor was properly brought by mortgagor for himself and as trustee for the mortgagee 
whose mortgage remained unsatisfied. Talbert v. General Exchange Ins. Corporation. (Mo.) 

624(3)—Mortgagors being trustees of an express trust in favor of mortgagee, had right 
of action against fire insurer for loss sustained by fire and failure to repair partially 
destroyed premises upon insured’s demand, without joining mortgagee. Payne et al. v. 
Bankers’ & Shippers’ Ins. Co. of New York. (Mo.) : 1084 
625. PROCESS 
627. AGAINST FOREIGN INSURANCE COMPANIES. 

(1). In general. 

627(1)——-Service of process on foreign insurance company’s corporate agent should be made 
on latter’s president, vice president, or other head, or, in absence of any such head, on 
its cashier, treasurer, or secretary. Sheriff's return, stating that he executed summons on 
foreign insurance company by delivering copy to secretary of its corporate agent in 
absence of president or vice president thereof, held fatally defective as not showing 
absence of all superior officers. To bind foreign insurance corporation by service of 
process on inferior officer of its corporate agent, sheriff's return should show absence 
of all superior officers designated by statute. Monarch Fire Ins. Co. v. Florida Asphalt 
Paving Co. (Fla.) ‘ 

627(1)—Trustee summons against foreign insurance company may be served either on state 
insurance commissioner or on agent of company im fact. Service of trustee summons 
against foreign insurance company on agent issuing policy savaboed whose authority had 
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been previously revoked held invalid, in absence of estoppel. Foreign insurance company, 
revoking local agent without notice to state insurance commissioner or requesting revoca- 
tion of agent’s license, held not estopped to deny valid service of trustee summons on 
such agent where plaintiffs placed no reliance on such record in making service. Oullette 
et al. v. City of New York Ins. Co. (Me.) Soars 
(2). Service on insurance commissioner or other official. 

627(2)—Where foreign insurer had failed to appoint insurance commissioner as agent for 

service of process, service upon secretary of state was sufficient to obtain jurisdiction 


158 


of insurer. Minton v. Minton et al. (Okla.) ‘ 1239 


§ 628. DECLARATION, COMPLAINT, OR PETITION. 
§ 629. FORM AND REQUISITES IN GENERAL. 
(1). In general. 

629(1)—In action for disability benefits under life policy, complaint held not demurrable on 
grounds that complaint was not in Code form and did not aver terms of policy or how 
much insurer agreed to pay for disability, or what accidental injury was insured against 
by policy. Equitable Life Assurance Society v. Dorriety. (Ala.) acral 

629(1)—Petition on group certificate showing that petitioner was not employed by insured 
employer on date when she became totally and permanently disabled, as certificate re- 
quired, held not to state cause of action. Woods v. Travelers’ Ins. Co. (Ga.) 

629(1)—In action for additional benefits under group policy, petition presenting single 
demand for total amount of increase and original policy, although containing only 
general allegations as to issuance of original policy, notice to insurer, and disability of 
insured, held to state a cause of action. Allison v. AXtna Life Ins. Co. (La.) 

629(1)——Petition for total and permanent disability benefits under certificate issued to employee 
protected by group policy issued to railroad held sufficient as against general demurrer, 
on ground that such suit cannot be maintained on certificate alone. Missouri State Life 

Ins. Co. v. Compton. (Tex.) 

629(1)—-Complaint in action on policy insuring against accidental death held to state cause 
of action. Ocean Accident & Guaranty Corporation, Limited v. Rubin et al. (U.S.) 

§ 633. TITLE OR INTEREST OF INSURED. 

633—Complaint against insurer by assignee of mortgagee under loss payable clause in fire 
policy held not to state cause of action, where complaint failed to allege in terms or 
legal effect the loss payable clause, or that there was a balance due on mortgage and 
amount thereof. London & Scottish Assur. Corporation of London, England vy. Smith. 

(Ala.) 

§ 634. —— PERFORMANCE OR WAIVER OF CONDITIONS. 

(2). Conditions as to notice and proof of loss. 

634(2)—Averment in amended petition that insurer failed and refused to pay total disability 
benefits and denied all liability under life policy would dispense with averment regarding 
proof of total and permanent disability. Moseley v. Equitable Life Assur. Soc. (Ga.) 

634(2)—In suit for total and permanent disability benefits under group policy requiring proof 
of disability, petition which did not allege that proof was made that insured suffered 
total and permanent disability held insufficient. Petition seeking disability benefits under 
group policy held not demurrable because of failure to show that notice of insured’s 
disability was given to insurer within one year after premium payments on his account 
were discontinued, since it would be presumed that notice was given in absence of 
verified allegations of lack of notice. Metropolitan Life Ins. Co. v. Delgado. (Tex.) 
635. - LOSS AND CAUSE THEREOF 

Original and amended complaint held to ‘state good cause of action on accident and 
health insurance policy for total permanent disability caused by goiter due to accident. 
Clarke v. Equitable Life Assur. Soc. of United States. (Col.) 

Petition on life policy alleging that insured disappeared over seven years before, and 
had since remained absent and unheard of, notwithstanding plaintiff's diligent inquiries, 
held sufficient, a ainst demurrer, to raise presumption that insured was dead at end 

of seven-year period. National Life & Accident Ins. Co. v. Stephens. (Ga.) 

In suit to recover total disability benefits under life policy, allegations of amended peti- 
tion held sufficient, as against demurrer, to show permanent disability. Amended petition 
alleged, in substance, that plaintiff, after fall to floor, while employed, suffered from 
heart failure, endocarditis, arthritis, asthma, and other complaints, traceable to her 
collapse, and that she was totally and wholly disabled thereby from pursuing her former 
occupation, or such occupation and any other occupation, and that she would be so for 
and during her life. Moseley v. Equitable Life Assur. Soc. (Ga.) 

§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 
(1). In general. 
640(1)—In action on health and accident policy for disability benefits, provision of policy 
excluding from coverage disability while insured was not under care of physician held 
set up in answer by statement that insurer referred to policy as to its terms, conditions, 
coverage, restrictions, and limitations, Gantt v. Mutual Ben. Health & Accident Ass’n. 
cS Cy 
(3). Toss and cause thereof. 
640/3)—General averment in answer that defendant’s liability under industrial life policy 
sued on was limited to fourth of its face value held insufficient pleading of special 
defense that insured died of chronic heart disease, in absence of reference to clause 
limiting insurer’s liability in such case or averments of facts bringing loss within such 
clause. Coleman v. Universal Life Ins. Co. of Memphis, Tenn. (La.) 
640(3)—In action on accident clauses of life policies providing for double liability if death 
results solely from external, violent and accidental.means, that cause of death brought 
case within exceptions stated in policies held matter of defense to be pleaded in insurer’s 
answer. Kingsland v. Metropolitan Life Ins, Co. (Mont.) 
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640(3)—Where statement of claim specifies in detail loss under fire policy covering building 
totally destroyed, affidavit of defense should specify incorrect item or state other facts 
lessening claim; general denial being insufficient. Jones et al. v. Dubuque Fire & 
Marine Ins. Co. (Pa.) émite 
( Arbitration and appraisal. 
640(5)—In action on policy, plea in abatement alleging that insured refused insurer’s demand 
for appraisal as provided by policy held insufficient for failure to show that demand for 
appraisal excluded question of liability. New Amsterdam Casualty Co. v. J. H. Black- 
shear, Inc. (Fla.) Sato 
§ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 
(1). In general. 
641(1)—Insured held not required to plead incontestability of group policy, where plea con- 
—— a reply to an affirmative defense set up by insurer. Allison vy. Aétna Life 
ns. Co. seat 
(2). 
641(2)—In action on life policy, where plea was that insurer was liable only for return of 
premium because of provision avoiding policy where policy of same kind was in force 
on insured, replication that insurer was estopped to we on plea because of retention of 
premiums until after insured’s death with notice of existence of prior policy and that 
insurer had thereby waived defense in plea held not demurrable. Newriter v. Life & 
Casualty Ins. Co. of Tennessee. (Ala.) 
641(2)—-In suit on group policy where evidence disclosed denial by insurer of liability upon 
policy on ground that insured was not totally and permanently disabled, insured, to 
have benefit of waiver by insurer of other grounds of defense, was required to bring 
— of waiver forward by replication. John Hancock Mut. Life Ins. Co. v. Suttles. 
(Ala.) ; ‘ ews om Rekiarexnacerstace 
641(2)—In action on accident policy wherein insurer claimed reduction of indemnity because 
insured without insurer’s consent carried additional insurance covering loss sued for, 
replication setting up consent of insurer to additional insurance through insurer's 
agent acting in line of his authority held not demurrable. Provident Life & Accident 
ns. Co. v. Hudgens. (Ala.) shea sa eeyhotac Patents 
641(2)—Allegation that agent waiving provisions of accident policy relating to notice of 
accident was a general agent held sufficient allegation that provision relating to notice 
was waived by one having power so to do. In action on accident policy, allegation that 
oral notice of injury was given to general agent of the company within four days after 
accident happened and that general agent then agreed to give proper written and timely 
notice to the company and that written notice was thereafter given by general agent but 
not within 20 days after accident as provided by policy held sufficient to show waiver of 
notice notwithstanding provision in policy against waiver of terms thereof except by 
approval of executive officer indorsed on policy. Carver v. Preferred Accident Ins. Co. 
of New York. (Iowa) ree 
§ 643. AMENDED AND SUPPLEMENTAL PLEADINGS. 
(1), Declaration, complaint, or petition. 
643(1)—Petition in action on fire policy alleging insurance thereof covering described house 
and that house was destroyed by fire to plaintiff’s loss held subject to amendment to supply 
missing allegations as to plaintiff's ownership. Petition in action on fire policy alleging 
defendant’s issuance of policy covering described house and that house was destroyed 
by fire to plaintiff’s loss, held sufficient when amended by adding allegation that plaintiff 
has purchased property incurred and paid part of purchase money. Frady v. Georgia 
Farmers’ Fire Ins. Co. (Ga.) : 
643(1)—That insured first brought suit on automobile fire policy and on amended petition 
brought suit on agreement to settle did not preclude recovery because suit on agreement 
to settle loss with adjuster was suit on policy as modified by agreement to settle. Talbert 
v. General Exchange Ins. Corporation. (Mo.) ae 
643(1)—Amended complaints in action on group insurance certificate for disability benefits held 
not bad as stating different causes of action on different contracts than that stated in 
original complaint. Gibson v. Equitable Life Assur. Soc. of the United States. (Utah) 
(2). Plea, answer, or reply. 
643(2)—In action on fire policy, permitting insurer to amend answer to set up defenses 
of breach of warranty in use of premises other than as dwelling and in change of pos- 
— with increase of fire hazard held not error. Vinik v. Niagara Fire Ins. Co. 
(N. 
§ 645. 
(1). Issues made by pleadings. 
645(1)—Answer, alleging that insured’s statements in application for life policy as to his 
age and good health to best of his knowledge were untrue as he knew held to raise 
issue whether he believed, with reason, that he was in good health, as required to recover 
on policy which was incontestable after one year except for fraud. Combs v. Burbank 
Mutual Life & Benefit Ass’n. (Cal.) re 
(2). Matters to be proved. 
645(2)—Insured could not recover on fire policy without competent proof of ownership at time 
of fire, where lack of title at time invalidated policy. Occidental Ins. Co. v. Chasteen 
et al. (Ky.) ‘ 
645(2)—In action on fire po 
general obligation of policy and that take it out of specified ex 
Boston Ins. Co. et al. v. Fitzpatrick. (Tex.) ie ; 
3). Evidence admissible under pleadings. 
645(3)—In action on accident policy, under allegation that oral notice of injury was given to 
insurer’s general agent four days after accident happened and that general agent then 
agreed to give proper written and timely notice to company and that he gave written 
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notice but not within 20 days after accident as required by policy, evidence held admis- 
sible that general agent had power to waive provisions of policy relating to notice not- 
withstanding policy provided against waiver of terms thereof except by aperoval of 
executive officer indorsed on policy. Carver v. Preferred Accident Ins. Co. of 
York. (Iowa) 

645(3)—Waiver of forfeiture provision in policy cannot be established by 
pleaded. Greco v. Continental Ins. Co. of City of New York. (Ia.) .. 

645(3)—In action on fire policy, evidence of insured’s ownership of property, ‘at time of 
fire held incompetent, in absence of such allegation in pleadings of insured or mortgagee, 
where such omission was not cured by insurer’s answer. Occidental Ins. Co. v. 
Chasteen et al. (Ky.) 

645(3)—In action on fire policies, exclusion of evidence that cans containing oil were found 
when fire department entered building, as bearing on character of fire and probability 
of damage, held not error; no such issue ve involved. Commercial Union Assur. Co. 
et al. v. Howard et al. (Ky.) 

645(3)—All evidence tending to establish defense, not properly pleaded | in action on industrial 
life policy, that insured died of chronic heart disease, so as to limit recovery to fourth 
of face value of policy under clause therein, should have been excluded. Coleman v. 
Universal Life Ins. Co. of Memphis, Tenn. (La.) 

645(3)—Where insured stated cause of action on accident and health policy to recover for 
loss of foot at rate named in total indemnity clause, and that clause did not cover loss 
of foot, insurer held entitled to verdict, although insurer did not affirmatively plead 
lack of coverage as defense, since insurer had right to take advantage of policy and 
application introduced by insured to show that coy disproved saw claim. Ken- 
nedy v. National Accident & Health Ins. Co. (Mo.) ‘ 1035 

645(3)—Where insured alleged due performance under “disability policy, waiver ” by insurer 
of requirements in whole or in part may be shown if such waiver occurs to take place 
of proof of strict performance as alleged. Jacoby v. New York Life Ins. Co. (Mo.) 1203 

645(3)—In action on certificate of group insurance which provided that temporary lay off 
should not be considered as termination of employment, beneficiary under allegation 
of continuous employment of insured until death could rest proof upon exception of 
temporary lay off. Szczygielski v. Travelers’ Ins. Co. (Pa.) 

645(3)—In action on life policy in which defense was misrepresentations as to 
evidence that insured was charged higher premium because of blood found in his urine 
held properly excluded. Boyle v. Eureka-Maryland Assur. Corporation. (Pa.) 

§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 

(1). In general. 

646(1)—Burial association sued by widow of deceased member for burial expenses had bur- 
den of proving that it had given notice previous to deceased member’s death that under- 
taking firm which buried deceased was no longer its representative. Bickham et al. v. 
Co-Operative Burial Ass’n. (La.) : 

646(1)—In action by insured on accident and health ‘policy, ‘burden is on insured to make 
out his case. Kennedy v. National Accident & Health Ins. Co. (Mo.) 

646(1)—Insured suing on disability policy has burden to show strict compliance with re- 
quirement that due proof of disability be furnished, and proof of such compliance must 
appear in record, unless waived by insurer. Jacoby v. New York Life Ins. Co. (Mo.). .1203 

646(1)—Insured suing upon fire policy had burden to establish, not only insurer’s liability, 
but also such facts as would enable court to render judgment for proper amount. St. 
Paul Fire & Marine Ins. Co. v. Westmoreland. (Tex.) 1099 

646(1)—In suit on group policy, plaintiff had burden of proving that insured was employee 
within policy. Schooley v. Metropolitan Life Ins. Co. (Tex.) 1279 

646(1)—Presumption in action on accidental death insurance policy is that glasses, pre- 
scribed for insured by oculist, corrected any defects in insured’s vision. Ocean Accident 
& Guaranty Corporation, Limited v. Rubin et al. (U. S.) ; 769 


(2). Avoidance and forfeiture—Insurance of property. 

646(2)—Burden to establish waiver of vacancy clause in fire policy was on insured. Conley 
v. Queen Ins. Co. of America. (Ky.) ; 

646(2)—In action on fire policy prohibiting concurrent insurance, insurer had burden to 
establish that insured took out other insurance, since there is no_ presumption that 
insured did any act to invalidate policy. St. Paul Fire & Marine Ins. Co. v. 
moreland. (Tex.) ecw pe Seas 

(3 — ‘Life and accident insurance. 

646(3)—Generally, insurer relying on false or fraudulent statements of insured in procuring 
insurance to avoid policy or liability thereon has burden of proving falseness and material- 
ity of statements. In action on health and accident policy, insurer’s plea that policy is 
void on account of false representations of material facts in insured’s application, made 
part of contract of insurance constitutes affirmative plea, casting burden upon insurer 
to show fact that representation was false and that it was material to risk. Mutual 
Ben. Health & Accident Ass’n of Omaha, Neb. v. Bell. (Ga.) 

646(3)—In action on health and accident policy, burden was on defendant to show insured’s 
misrepresentation in application as to previous cancellation or rejection of insurance 
policies. Mutual Ben. Health & Accident Ass'n vy. Smith. (Ky.) 1328 

646(3)—Plaintiff suing on accident policy had burden of proving that relationship between 
insurer and agent differed from that outlined in policy, as regards soliciting agent’s 
power to bind insurer by accepting renewal premium. North a Acc. Ins. Co. v. 
Plummer. (Md.) ... ospekaee 

646(3)—Delivery of life ‘policy, acceptance “of initial ‘premium, and some ‘subsequently 
accruing premiums, and treatment of policy by insured and insurer as omens contract, 
held to raise presumption that insured was in sound health on date of policy; thus lifting 
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beneficiary’s burden to show such fact until something was done to restore burden. 
Ruggiro v. Prudential Ins. Co. of America. (N. J.) 

646(3)—Defendant’s evidence in action on disability insurance policy that plaintiff had been 
ill and received medical attention during past five years, contrary to his representation 
in application, cast burden on plaintiff to show that such illness was trivial or minor. 
Bomwell y. Commercial Casualty Ins. Co, (N._ Y.) 

646(3)—Life insurer has burden to prove defense that insured practiced fraud, _—- 
sentation, and concealment in his application, and was not in sound health when policy 
was issued. National Life & Accident Ins. Co. v. Ford. (Okla.) 

646(3)—Where insurer defends action on life policy on ground that insured’s statements in 
application were willfully false, burden of proof on such issue is on insurer. National 
Life & Accident Ins. Co. v. Roberson. (Okla.) 

646(3)—Beneficiaries suing upon group policy had burden of proving that conditions set 
forth in certificate of insurance were met. Nelson et al. v. Fina Life Ins. Co. of Hart- 
ford, Conn. (Pa.) 

646(3)—In action on industrial life policy, burden of proving that insured was not in sound 
health when policy was dated and delivered within condition therein was upon insurer. 
Palyo v. Western & Southern Life Ins. Co. (Pa.) 

646(3)—-False representation made with respect to material matter in application for life 
insurance policy will be presumed to have been made willfully and with intent to deceive. 
Lyttle v. Pacific Mutual Life Ins. Co. of California. (U. S.) ; 

646(3)—In action on life policy, burden of proof of materiality of misrepresentation or 
concealment is on defendant. Clemmer’s Adm’r vy. Jefferson Standard Life Ins. Co. 
CU ‘S.) z ‘ satis Seen 

(4). Payment of premiums. 

646(4)—Possession of industrial life policy did not raise presumption that premiums falling 
due subsequent to its delivery had been paid. National Life & Accident Ins. Co. v. 
Ballentine. (Ark.) 

646(4)—Life insurance policy, cor ntaining formal acknowledgment of pz 1yment of first premium, 
and in beneficiary’s possession after insured’s death, makes out prima facie case, and 
burden is upon insurer ‘affirmatively to prove defense of nonpayment of premium. Brandis 
v. Empire State Life Assur. Soc. (Pa.) DS argh inate Bones ok, 

646(4)—In action on life policy in which plaintiff claimed waiver of premium under policy 
because of insured’s disability, evidence as to condition of insured who suffered from 
syphilis held sufficient to raise presumption that disability was permanent within mean- 
ing of policy. Miller v. New York Life Ins. Co. (Utah)... 

(6). Risk and cause of loss in general. 

646(6)—-Where death results from external visible injury, presumption arises that such 
injury was not intentionally inflicted, and such presumption is available as affirmative 
evidence in suit on accident policy. Dewey v. Abraham Lincoln Life Ins. Co. (la.) 

€46(6)—One suing for injuries resulting from negligent operation of automobile by insured’s 
16 year old son had burden, in garnishment procedeing against liability insurance com- 
pany to establish that insured or adult member of household permitted use of car within 
“additional assured’ clause of policy. Affirmative allegation in answer of garnishee 
insurance company that insured’s son driving automobile at time of accident was not 
covered by liability policy did not shift from plaintiff burden to prove coverage in action 
for injuries. Soukup v. Halmel et al. (Ill) ; een os Sore aa ; 

646(6)—Industrial life insurer had burden of showing that insured died from one of 
diseases excluded from coverage. Clay v. Liberty Industrial Life Ins. Co. (La.) 

646(6)—In action on group accident policy, coverage of which was limited to death or 
injury sustained through external, violent, and accidental means, plaintiff had burden 
of making prima facie case by showing affirmative of that requirement. Kennedy v. 
United States Fidelity & Guaranty Co. (N. J.) 

646(6)—In action on life policy, burden held on plaintiff to prove payment of all “weekly 
premiums due. Ruggiro v. Prudential Ins. Co. of America. (N. J.) 

646(6)—In action on accident clause of industrial life policy, burden was on plaintiff to 
prove by competent evidence that death was caused solely by external, violent, and acci- 
dental means, and that it was not caused, or contributed to directly or indirectly, by 
bodily or mental infirmity. Lubowicki v. Metropolitan Life Ins. Co. (Pa.) 

646(6)—In_ action on policy insuring automobile against direct loss or damage by theft, 
plaintiff had burden of proving that person who took automobile without his permission 
and wrecked it had intent to steal. Gillespie v. Export Ins. Co. (Pa.) ‘ 

646(6)—In action on health and accident policy for disability benefits with defense that dis- 
ability resulted from insanity, which was not covered by policy, claimant had burden 
merely of establishing that disability was caused by disease other than insanity, and not 
the particular disease. Gantt v. Mutual Ben. Health & Accident Ass’n. (S. C.) 

646(6)—Where automobile insured caught fire while carrying gasoline, burden was on insured 
to allege and prove that loss did not occur within provision of policy excepting such 
risk. American Inde mnity Co. v. Jagoe. (Tex.) 

646(6)—Under terms of mercantile safe burglary policy, assured. before being entitled to 
recover, held required to establish and secure finding that safe was feloniously entered 
and contents feloniously abstracted therefrom. &tna Casualty & Surety Co. v. Tobolow- 
sky. (Tex.) : bec 

646(6)-—In action on fire policy exempting insurer from liability for loss occurring by 
explosion, insured had burden to show that loss was caused by fire which preceded 
explosion, to exclusion of fact that loss was caused by explosion. Pearcey v. St. Paul 
Fire & Marine Ins. Co. (Va.) ‘ 


646(6)—In action on fire policy, burden was on insurer to prove that mortgagor willfully 
burned insured building. In action on fire policy, in absence of evidence to contrary, 
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mortgagor must be presumed innocent of burning insured barn. Belock et al. v. State 
Mutual Fire Ins. Co. (Vt.) : : EERE BS : peatas eanice ae 
646(6)—Burden of proving that accident happened by reason of something excepted in 
policy was on insurer, rather than on insured to show affirmatively that accident did 
not occur by reason of anything excepted in policy. Selover v. AStna Life Ins. Co. 
(Wash. ) | 
(7). — Suicide. 
646(7)—In suit on Missouri accident policy, beneficiaries had burden of proving their allega- 
- that insured shot himself while insane. Metropolitan Life Ins. Co. v. Siebert et al. 
CU... S$.) pat eis 
646(7)—Plaintiff in action for double indemnity under life policies for insured’s accidental 
death, shown to have been due to external violence by inhaling monoxide gas, was bound 
to show that it was not intentionally and purposely inhaled. Proof of insured’s death 
from inhaling monoxide gas shifted burden to defendant, alleging insured’s suicide in 
action for double indemnity under life policies for accidental death, to show that insured 
intentionally and purposely inhaled gas; legal presumption being that inhaling thereof 
was accidental. Tschudi v. Metropolitan Life Ins. Co (U. S.) . 223 
646(7)—In action on accident policy for death of insured, presumption against suicide which 
once attached remained in case until overcome by evidence, and burden of overcoming 
presumption was upon insurer. Selover v. /Etna Life Ins. Co. (Wash.) 1054 
(8). Extent of loss and liability of insurer. 
646(8)—Burden was on defendant under count of complaint claiming principal sum payable 
on death of insured in life policy to prove that insured committed suicide within first 
two insurance years as defendant alleged to minimize recovery. Burden was on plaintiff, 
under count of complaint claiming double indemnity under life insurance policy for 
accidental death of insured, to prove that insured did not commit suicide during first 
two insurance years as alleged by defendant to minimize recovery. New York Life 
Ins. Co. v. Jenkins. (Ala.) 905 
646(8)—In injured party’s action against automobile owner’s insurer, after recovery of judg- 
ment against insured, burden is on insurer to prove insured’s violation of condition of 
policy. Dziadose et al. v. American Casualty Co. (N. J.) 1417 
646(8)-—As respects amount of recovery, insurer contending that insured committed suicide 
must show that insured did commit suicide, it not being necessary for plaintiff to show 
the contrary. Marsh v. Pioneer-Pyramid Life Ins. Co. (S. C.) 
646(8)—Claimant seeking double indemnity recovery under life policy has burden to prove 
that death was accidental or that if suicidal, insured was insane. Moss v. Equitable 
Life Ins. Co. of Iowa. (U. S.) 
646(8)—In action on life policy containing provision for double indemnity for accidental 
death, evidence that death was due to inhaling carbon monoxide gas created presumption 
that death was accidental, shifting burden to insurer to show that gas was intentionally 
and purposely inhaled, and hence instruction that burden of proving death by suicide 
by preponderance of evidence rested on insurer did not require new trial. Wells Fargo 
Bank & Union Trust Co. v. Mutual Life Ins. Co. of New York. (U. S.) 
646(8)—In action on double indemnity clause of life policy, where it was shown that death 
resulted from gunshot wound, and hence through external and violent means, presump- 
tion arose that death was accidental, casting on insurer burden of overcoming the 
presumption by preponderance of evidence, and mere introduction of any evidence 
tending to show suicide did not as matter of law destroy entire force of the pre- 
sumption. Clemmer’s Adm’r v. Jefferson Standard Life Ins. Co. (U. S.) 
(9). Notice and proof of loss. 
646(9)—Insurers had burden to establish that insured willfully and intentionally submitted 
false invoices and inventory of amount of merchandise, and even if there were over- 
valuation, if insured acted in good faith, in honest belief that property destroyed was 
worth amount of valuation placed thereon, and did not intend to defraud insurers, 
insured was entitled to finding that overvaluation was not fraudulent. Juneau Store Co. 
v. Badger Mut. Fire Ins. Co. et al. (Wis.) 
§ 647. ADMISSIBILITY OF EVIDENCE. 
§ 648. — IN GENERAL. 
(1). In general. 
648(1)—In assignee’s suit on life policy allegedly assigned as collateral security for debt, 
evidence of prior contract of assignment between insured and assignee, not assented to 
in writing by insurer, purporting to assign policy to assignee unconditionally upon speci- 
fied consideration, held admissible on issue of whether assignment was support by 
consideration. In assignee’s suit on life policy, where part of specified consideration for 
assignment of policy was conveyance of realty of stated value, deed conveying realty 
to insured held admissible in evidence on issue of whether assignment was supported 
by consideration. Blackmon v. McLendon. (Ga.) ... 
648(1)—In action on health and accident policy for disability benefits from February 15, 
1932, admission of receipt given to insurer by insured for settlement of insured’s suit 
for monthly payments from August 15, 1931, when insured became wholly disabled, to 
February 15, 1932, for sole purpose of showing why action was for disability benefits from 
February 15, 1932, rather than from August 15, 1931, held not error. Mutual Ben. 
Health & Accident Ass’n of Omaha, Neb. v. Bell. (Ga. 294 
648(1)—In suit for total disability benefits under policy, evidence regarding insured’s train- 
ing, occupation, capabilities and physical and mental qualifications held competent in 
insured’s behalf. Nickolopulos v. Equitable Life Assur. Soc. of the United States (N. J.) 314 
648(1)—Where action on fire policy was defended on ew that fire was of incendia 
origin testimony that property was given to insured by his mother held material. Vini 
vy. Niagara Fire Ins. Co. (N. J.) 
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648(1)—In action on group life policy, issued by mutual assessment association, testimony 
that witness had been told that all groups in association were full held improperly 
admitted as hearsay and irrelevant. Dorsey Life Ass’n v. Sitton. (Tex.) oe 

648(1)—In action against liability insurer upon judgment rendered against insured in state 
court, transcript of argument of insurer’s attorney in trial in state court against insured 
to effect that counsel thought jury had been impressed with insured’s fairness, frankness, 
and truthfulness held properly admitted, where insurer claimed surprise and lack of 
co-operation in that insured’s testimony on trial differed from statements made to insurer 
before trial. Ocean Accident & Guarantee Corporation, Limited v. Lucas et al. (U. S.).1122 

§ 650. APPLICATION FOR INSURANCE. 

650—Statute providing that failure to attach application to policy shall preclude insurer 
from pleading or proving such application or falsity thereof held not to prevent insurer 
from pleading defense of violation of policy clause forbidding incumbrance of property 
by insured, where, although policy sued on had no attached application, insurer made 
no attempt to prove any matters in connection with application, and it was not shown 
that insurer had waived policy provision or consented to incumbrance. Greco vy. Con- 
tinental Ins. Co. of City of New York. (Ia.) eats bi tale : : 

650—In action on life policy where report of medical examination of insured made at 
instance of insurer before issuance of policy was inadmissible because copy was not 
attached to policy, effect was same as if no examination had been made so far as defense 
to action was concerned. Lewis v. Metropolitan Life Ins. Co. (La.)............... 

650—Under statute, application for insurance cannot be considered part of policy or be 
admitted in evidence unless attached to policy, but statute does not relieve insurer 
of liability on policy because copy of application is not attached: Century Life Ins. 
Co. v. Counts. (Okla.) stmt 
As respects admissibility of application in evidence where original application for life 
policy is plainly printed and written, in letters of fair size and easily legible, which 
copy furnished and attached to policy is so reduced in size or so dim and blurred that 
it can be read by persons of normal vision only, by use of strong magnifying glass, 
statute requiring “true copy” of application to be attached t 
with. New York Life Ins. Co. v. Miller. (U. S.) 


§ 651. POLICY OR OTHER CONTRACT. 
(3). Admissibility of policy in evidence. 

651(3)—In action on life policy, application held admissible, though neither it nor copy 
thereof was attached to policy. Terry et ux. v. Texas Prudential Ins. Co. (Tex.) 1272 

§ 652. EXISTENCE AND CONDITION OF SUBJECT-MATTER. 

652—Post office employee’s application for retirement, followed by issuance to employee of 
certificate of retirement allowing him retirement annuity, constituted ‘‘resignation” 
precluding employee's recovery of total disability benefits, for any period after application 
was made, on local post office employees’ mutual insurance policy providing for automatic 
cessation of membership on “resignation”? from local post office. oung v. Minton et al. 
(Ga.) ; waiters 

§ 653. —— INTEREST OR TITLE OF INSURED. 

653—In action on fire policy containing clause invalidating policy if part of property was 
incumbered, order overruling insured’s motion to strict testimony regarding mortgage 
executed by insured after issuance of policy and record of mortgage held not prejudicial 
error, where record showed that such evidence had been admitted during trial without 
objection from insured. Greco v. Continental Ins. Co. of City of New York. (Ia.) 


§ 654. — PERFORMANCE OR BREACH OF WARRANTY OR CONDITION. 
(2). Life and accident insurance. 

654(2)—In action against insurer on judgment obtained against insured, affidavit of defense 
prepared by insurer in original action against insured and which insured had refused 
to sign held admissible as evidence of nonco-operation by insured constituting breach of 
condition of co-operating and relieving insurer of duty of defending original action and 
removing binding effect of judgment as to insurer. Bruggeman v. Maryland Casualty Co. 
(U. : 

654(2) 
issued another policy to insured, premium receipt book showing payments on life of 
insured on another policy held properly admitted as against objection of immateriality. 
Clay v. Liberty Industrial Life Ins. Co. (La.) ......... 


§ 655. ——- FRAUD OR MISREPRESENTATION. 
(1). Insurance of property. 
655(1)—In action upon fire policy where insurer contended that insured concealed fact that 
property was being used as restaurant, letters of insurer purporting to controvert such 
statement held properly admitted. Firemen’s Ins. Co. v. Follett et al. (U. 
(2). Life and accident insurance. 
655(2)—In action on health and accident — to which application was attached, where 
insurer contended that policy was void because insured failed to disclose other insurance 
in application, insured’s testimony that he failed to disclose life policies containing 
total disability clauses because he did not consider such policies health and accident 
insurance held admissible, since failure, without fraudulent intention, to state material 
fact does not void policy. In action on health and accident policy, where insured testi- 
fied that he failed to disclose in applicaton that he carried life policies with total dis- 
ability clauses because he did not consider such policies health and_ accident insurance, 
refusal to admit life policies in evidence held not, reversible error. Mutual Ben. Health 
& Accident Ass’n of Omaha, Neb. v. Bell. (Ga.) 
655(2)—In suit on membership certificate in burial association, allegedly false statements 
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in application as to member's health held not to bar recovery, although application pro- 
vided for invalidation of certificate for misrepresentations, where application was not 
attached to certificate, no medical examination was made, and association’s soliciting agent 
had ample opportunity to ascertain member’s physical condition. Winders v. Co-Opera- 
tive Burial Ass’n. (La.) ; ai 5p ae eae aaa 
655(2)—In action on life policy where evidence of medical report and insured’s statements 
as to health was inadmissible because copies of report and statements were not attached 
to policy, insurer held barred from raising defense that policy was void because insured 
had serious disease of heart and liver at time of issuance of policy, in view of statute 
imputing to insurer’s agent knowledge of insured’s health. Lewis v. Metropolitan Life 
Ins. Co. (La.) 
655(2)—In action on life policy, where application was not attached to or indorsed upon 
policy, insurer could not avail itself of any false statement or concealment of facts con- 
corning rete health in application. Prudential Ins. Co. of America v. Vozzella et 
al. Rn. ¥. ; . akan s eae eee ‘ 
655(2)—-Insurer could defend on ground that statements made in application for life policy 
were willfully false and misleading, and in support thereof may introduce application 
in evidence, although application was not attached to nor made part of policy. National 
Life & Accident Ins. Co. v. Roberson. (Okla.) . 262 
655(2)—In action on industrial policy, providing that insurer might declare policy void 
if insured had cancer prior to date of policy, where documentary proof that insured had 
been operated on for cancer was undisputed, testimony that insured was in good health 
at time of issuance of policy held properly excluded. Sack vy. Metropolitan Life Ins. 
Se GE, Rakowedouets aia Sb aie saranda S oy sta oa 994 
§ 658. —— LOSS OR DAMAGE TO PROPERTY, AND CAUSE THEREOF. 
658—In action on hail policy for damage to crops in 1931, admitting evidence of crops in 
average year held error; there being evidence that 1931, instead of being average year, 
was deficient in rainfall. Slinger v. Farmers’ Mut. Hail Ins. Ass’n of Iowa. (la.)..1072 
658—In action on fire policy, where it was alleged that fire was intentionally set by insured 
and that loss was not in any material sum, exclusion of evidence that fire was set and 
that major portion of household goods had been removed, because testimony failed to 
connect insured with cause of fire, held error. Twin City Fire Ins. Co. v. Lonas. (Ky.) 571 
Evidence that insured has or has not been indicted for arson is not admissible in 
action on fire policy defended on ground of arson. American Ins. Co. of Newark, N. J. 
v. Gregory et ux. (Tex.) - 1390 
In action on fire policy, circumstantial evidence was admissible to show that mortgagor 
burned insured barn, and, if sufficiently persausive might establish such fact. Belock 
et al. v. State Mutual Fire Ins. Co. (Vt.) 


659. - DEATH OF OR INJURY TO PERSON INSURED AND CAUSE 
THEREOF. 


(1). In general. a 

659(1)—In suit for permanent and total disability benefits under policy, admission of testi- 
mony of insured’s mental condition subsequent to injury and permitting counsel’s argu- 
ment relative thereto held not error. A®tna Life Ins. Co. v. Langston. (Ark.) 

(2). Suicide. 

659(2)—In action upon accident policy where insurer contended that insured who died from 
carbon monoxide poisoning committed suicide, disallowing evidence of prosecuting wit- 
nesses with respect to indictments which had been entered against insured held prej- 
udicial error, since any facts making it probable that insured committed suicide were 
relevant. That indictments pending against deceased insured had been admitted in evi- 
dence in action upon accident policy did not render immaterial testimony of prosecuting 
witness who discovered defalcations of insured, nor did criminal quality of such evidence 
make it incompetent. In action upon accident policy where insurer contended that 
insured who died from carbon monoxide poisoning committed suicide, evidence -that 
insured had policy of considerable value on his life so that he would leave his family 
financially independent held admissible as tending to show motive for alleged suicide. 
Prudential Ins. Co. of America v. Morris, for use of Yesko. (U. S.) 

§ 660. —— VALUATION OF PROPERTY. 

660—In action on automobile policy to recover cost of repairs after accident, refusal to 
permit witness who testified as to amount he offered for automobile at time of collision, 
and who estimated cost of necessary repairs, to testify on cross-examination as to what 
he allowed insured for automobile before repairs were made, held error, where policy 
limited insurer’s liability to actual cash value at time of collision. New Amsterdam 
Casualty Co. v. J. H. Blackshear, Inc. (Fla.) .. Sia 


§ 662. ——- NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 
(1). In general. 
662(1)—Where payment of fire insurance was contested because of failure to give imme- 
diate written notice of fire, admission of letter written by insured 16 days after fire 
held competent, not to prove notice, but as correspondence between parties on subject- 
matter. Record Holding Co. v. New York Fire Ins. Co. (N. J.) 


§ 664. ESTOPPEL OR WAIVER. | . 

664—In action on fire policy which was claimed to have lapsed for nonpayment of assess- 
ment, insured’s testimony that in past insurer had accepted late payments of assessments 
held admissible with other evidence showing custom of insurer to accept late payments. 
Paramore v. Farmers’ Mutual Fire Ins. Ass’n of North Carolina. (N. C.) ............ 

664—-Evidence that insured stated facts correctly to agent, that agent filled out application 
incorrectly, and that insured signed application without reading it, is competent, in 
action on accident policy. Provident Life & Accident Ins. Co. v. Ivy. (Tenn.) 
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§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(1). In general. 

665(1)—Insured cannot compel payment of loss until he procures particular kind of evidence 
required by policy when applicable, or shows that he is unable to procure it. New Am- 
sterdam Casualty Co. v. J. H. Blackshear, Inc. (Fla.) 

665(1)—In action on health and accident policy, evidence authorized verdict for 25 per cent 
damages and attorney’s fees for bad faith refusal to pay loss, Mutual Ben. Health & 
Accident Ass’n of Omaha, Neb. v. Bell. (Ga.) 

665(1)—In suit against burial association for burial expenses defendant held not to have 
established defense that it had given notice previous to deceased member’s death that un- 
dertaking firm which buried deceased was no longer its representative. Bickham et al. 
v. Co-Operative Burial Ass’n. (La.) 

665(1)—Evidence held to sustain the district judge’s finding that insurer’s delay 
total permanent disability insurance for more than the statutory period 
just and reasonable grounds, so as to authorize recovery of double indemnity and 
attorney’s fees by insured. Fried v. State Life Ins. Co. of Indianapolis, Ind. (La.) 

665(1)—Evidence in action against insurer held to sustain finding that insured for value 
assigned life policy to plaintiff. In assignee’s action on life policy, evidence sustained 
finding that insurer had knowledge of assignee’s claim before insured’s administratrix 


recovered judgment on policy and before insurer paid such judgment. Redden v. Pru- 
dential Life Ins. Co. (Minn.) 


665(1)—Evidence, in executrix, action for 


in paying 
was without 


accounting of money collected by defendant cor- 
poration on policy insuring testators life, held sufficient to show that defendant had 
insurable interest in life of testator as manager of its branch office when policy was issued. 
Evidence, in executrix’ action for accounting of money collected by defendant corpora- 
tion under policy of insurance on testator’s life, held to show that policy was neither 
creditor insurance nor wagering contract. Alexander v. Griffith Brokerage Co. (Mo.) 
665(1)—Evidence showed that insured, who did not comply with policy provisions respect- 
ing change of beneficiaries, did all in his power under circumstances to effect the 
change in his lifetime, and not merely an unexecuted intention to make the change and 
hence that valid change of beneficiaries was made. Bell et al. v. Criviansky. (Mont.) 
65(1)—Return of execution unsatisfied against assured by duly authorized marshal con- 
stituted prima facie evidence of assured’s insolvency, authorizing judgment creditor of 
assured to maintain action against ae insurer, in absence of contrary showing. 
Shaw v. Citizens’ Casualty Co. (N. Y. 
665(1)—In action upon fire policy, evidence cudaienia count upon account stated. Firemen’s 
Ins. Co. v. Follett et al. (U. S.) : 
(2). The contract. 


665(2)—If delivery of life policy was necessary to create liability on part of insurer, burden 
was upon beneficiary to establish delivery by preponderance of evidence. In action on life 
policy, evidence held sufficient to support finding that policy had not been delivered, so 
that under terms of policy beneficiary could not recover. Karp v. Metropolitan Life 
Ins. Co. (Mich.) 

665(2)—In suit on group policy, unexplained agreement that insured was relieved of his 
duties on August 12th held not to sustain burden on plaintiff to prove that insured 
was an employee within group policy on date of his death, September 8th, notwithstand- 


ing that deduction from his wages extended ap policy until August 31st. Schooley 
v. Metropolitan Life Ins. Co. (Tex.) ; 


(3). Avoidance and forfeiture. 

665(3)—Evidence supported finding that insured was suffering from serious heart ailment 
at and before date upon which he applied for life insurance and knew thereof, and 
that he concealed it from insurer and was knowingly untruthful in answering questions 
in application, so as to furnish sufficient grounds to avoid recovery on policy. Farrar 
v. Policy Holders’ Life Ins. Ass’n. (Cal.) : 

€65(3)—In action on health and accident policy for benefits for total disability resulting from 
diabetes, evidence authorized finding that insured did not know that he was suffering 
from diabetes when he applied for insurance and did not falsely answer questions with 
ae — ee Mutual Ben. Health & Accident Ass’n of Omaha, Neb. 
v. ell. (Ga, ; 

665(3)—In suit on fire policy requiring insured to own land in fee simple, insured had 
burden of proving by preponderance of evidence that, when policy was issued, building 
burned was on ground owned by insured in fee simple. Rational Fire Ins. Co. 
King. (Ga.) 

665(3)—Evidence that insured had had other previous insurance of same character can- 
celed, contrary to his representation in application, and that present policy would not 


have been issued had truth been disclosed held to render judgment for insured erroneous 
Mutual Ben. Health & Accident Ass’n v. Smith. (Ky.) 


665(3)—In action for sick benefits under policy, evidence held to show that policy had la sed 


at time of insured’s illness due to his failure to pay premiums. Odom v. Universal Life 
Ins. Co. of Tenn. (La.) 


665(3)—Recovery on industrial life policy providing that policy was void if insurer had 
eauell another policy to insured held not barred because premium receipt book showed 
payments on life of insured, where premiums on two other policies were collected by 
two agents and it was not established that both policies were held by same individual 
and insurer could not say how many persons with same name as insured had taken out 
policies. Clay v. Liberty Industrial Life Ins. Co. (La.) ... 

665(3)—Physician’s testimony that he had not seen insured professionally every week while 
she was alleged to have been totally disabled, but that insured lived next door to him 
and he saw her constantly at his home, held not to establish compliance with indemnity 
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condition of health and accident policy requiring insured to be under professional care 
and regular attendance of physician at least once every seven days. American Bankers’ 
Ins. Co. v. White. (Miss.) 

665(3)—In insurer’s action to cancel supplementary agreement annexed to life policy, pro- 
viding for payment of disability benefits, evidence held to establish falsity of re presenta- 
tions in application regarding prior applications for insurance and medical examinations 
thereunder, warranting cancellation of supplementary agreement. Guardian Life Ins. 
Co. of America v. Katz. (N. Y.) 

665(3)—In suit on health policy, insurer’s defense that policy was obtained ‘by, fraud on 
part of insured and his sister, and collusion between them and insurer’s district manager 
local agent, held not sustained by evidence. Williams v. Washington Nat. Ins. Co. (La.) 
3 In action on life policy, testimony of husband that insured wife was always on her 

feet and that she never complained, and testimony of family friend that he had frequently 

seen insured in her own house and in witness’ home in apparently good condition, held 
without evidential value on question whether insured had disease or was in sound health 
at time issuance of policy. Barrase v. Metropolitan Life Ins. Co. (N,. J.) 
665(3)—Evidence in action on life insurance policy for total permanent disability benefits 
held sufficient to support jury’s finding that plaintiff became totally disabled, mentally 
and physically, during grace period for payment of premium. Baylor v. State Mut. 
Life Assur. Co. of Worcester, Mass. (N. ee 4 whe caee 
65(3)—-Where beneficiary, in action on life insurance policy after death of insured, 
produces written evidence, duly authenticated, of payment of premium for given year, 
inference arises that all prior premiums have been paid. Brandis v. Empire State Life 
Assur. Soc. (Pa.) iecnce: bcitvete suk race 7 tice ae ars 
665(3)—Defendant, relying on defense of misrepresentations in action on life policy, had 
burden of showing by preponderance of clear and convincing evidence that insured 
deliberately attempted to deceive it respecting condition of his health by knowingly 
making false answers. Finding in action on life policy that insured had not obtained 
policy through fraudulent misrepresentations held not against weight of evidence. Beyer 
v. Fidelity Mut. Life Ins. Co. (Pa.) 

665(3) ene on issue whether mortgagee suing on fire policies, refused to pay premiums 
on demand by defendant’s agent, as required by mortgage clauses of mortgagor neglected 
to pay them, held sufficient to sustain judgment for plaintiff. Superior Fire Ins. Co. 
vy. Leal. (Tex.) ‘ tata ghste aa gran Stee 

665(3)—In suit on life policy providing that it should remain in force for four weeks 
after default in payment of premiums, where petition tendered issue of full payment 
of premiums but did not plead waiver of estoppel, uncontradicted evidence that more 
than four weeks elapsed between premium payments required judgment for defendant. 
Excelsior Mut. Life Ins. Co. v. Davis. (Tex.) 

665(3)—Evidence in action on automobile fire insurance policy held sufficient to 
jury’s findings that defendant’s agent knew actual cost of automobile when he issued 
policy falsely reciting such cost, that such recital was not material to risk nor relied 
on by insurer or agent, that ordinarily prudent person, reading recitals as to year and 
model, would not have been led to believe that car was model of year stated, and that 
there was no yearly model for such car. Evidence in action on automobile fire insurance 
policy held sufficient to support jury’s finding that misstatement in policy as to actual 
cost of automobile was not material to risk. Ohio Casualty Ins. Co. v. Stewart. (Tex.) 

665(3)—-In action on life policy, insurer held entitled to judgment under showing that policy 
lapsed before death of insured, that statutory notice was given, and that no reserve 
values had accrued. Minnesota Mut. Life Ins. Co. v. Cost. (U. S.) 

665(3)—Officers’ testimony that insurer would not have issued accident policy if knowing 
of insured’s impaired vision about four years previously and of treatment for sinus 
condition affecting eye held not proof that statements in application negativing medical 
treatment or impaired vision involved matters material to risk, but was 
on issue of materiality which was ultimately for court or jury under 
Pacific Mut. Life Ins. Co. of California v. Johnson. (U. S.) 

(4). Loss and liability of insurer in general 

665(4)—In action on fire policies, evidence held to sustain finding that building was a “total 
loss” which occurs where building is destroyed so that walls, although remaining are in 
such condition that they will have to be torn. Firemen’s Ins. Co. et al. v. Little et al. 
(Ark.) 

665 (4)—-Ia suits to apply in satisfaction of personal judgments alleged obligation of auto- 
niobile insurer for damages sustained by operation of insured’s automobile, evidence 
established that automobile driven by guest of employee of insured under employee’s 
supervision for convenience and pleasure of guest and employee was operated with con- 
sent of insured, authorizing recovery by plaintiffs. Blair v. Sreeeaee Ins. Co. et al. 
(Mass.) ve 

665(4)—In action on fire policies, insurers had burden of proving by fair preponderance of 
evidence, and not beyond reasonable doubt, that fire on premises was set or was caused 
to be set by insured. Evidence held to warrant finding that insured caused fire on 
premises, precluding recovery on fire policies. Inferences need not be unescapable, but 
it is sufficient to bar recovery on fire policy if inferences are not too remote and all 
circumstances including inferences are of sufficient force to bring minds of ordinary in- 
telligence to persuasion of incendiarism by fair preponder ance of evidence. Richardson 
vy. Travelers’ Fire Ins. Co. et al. (Mass.) 


6£65(4)—Proof of loss of bus peatou®: baggage in transit, after eunabes Gavel to : ite 
for safe-keeping, made prima facie case of bus company’s negligence in action by pas- 
senger on policy indemnifying ins company against loss from injury to property. 


support 


only evidence 
state statute. 
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665(4)—In action on robbery insurance policy covering property from 7 a. m. until midnight, 
evidence held not to sustain verdict for insured. Dorfman et al. v. Continental Cas- 
ualty Co., Inc. (N. Y.) ; 

€65(4)—In action on policy insuring automobile against direct loss or damage by ‘theft 
evidence that person who took automobile without owner’s permission intended to return 
it in short time, and that automobile was wrecked while being returned to owner, required 
judgment for defendant. Gillespie v. Export Ins. Co. (Pa.) 

665(4)-—Evidence held insufficient to show that city superintendent of parks had authority 
to give son permission to use automobile for social purposes, so as to impose liability 
on insurer for accident while automobile was being so used, under omnibus clause 
covering named assured and any other person legally using automobile with permission 
of named assured for personal pleasure and family use. United States Fidelity & 
Guaranty Co. v. Mann. (U. S.) 

665(4)—In action on fire policy, circumstantial evidence was admissible to show that mortga- 
gor burned barn, and if sufficiently persuasive might establish such fact. Belock et al. 
v. State Mutual Fire Ins. Co. (Vt.) boar ; 

(5). ——— Life and accident insurance. 

665(5)—In action on accident policy excepting loss from suicide or intentionally inflicted 
injury, introduction of policy held to establish prima facie case for beneficiary, though 
insured was found dead of gunshot wound with companion who shot himself, since death 
would be presumed accidental rather than result of suicide or murder. Beneficiary held 
entitled to recover on accident policy excepting loss from suicide or intentionally 
inflicted injuries where insured was found dead of gunshot wound with companion who 
shot himself, and no evidence of struggle or quarrel appeared, since presumption obtained 
that death was accidental rather than result of criminal act. Housh v. Pacific States Life 
Ins. Co. (Cal.) Leite = Bia btek ees aS ES ! 

665(5)—Evidence sustained finding that pulmonary tuberculosis incapacitating insured was 
not contracted within 30 days of issuance of health policy so as to release insurer from 
liability. Smalley v. Mountain States Life Ins. Co. (Cal.) 

€65(5)—Evidence showing that insured suffered fracture of “‘ilium” bone, misplaced sacroiliac 
joint, broken hip, resulting in phlebitis, and incapacitating him from following occupation 
of farmer or brakeman, held to establish ‘total and permanent disability” within group 
life policy providing for installment payments out of amount of insurance payable at 
death on insured’s total and permanent disability. Prudential Ins. Co. of America v. 
Baker. (Ga.) 

665(5)—In suit on health and accident policy covering disability resulting from disease cause 
of which originated more than 30 days after effective date of policy, evidence authorized 
inference that plaintiff’s disability originated less than 30 days after effective date of policy. 
Bridges v. Mutual Benefit Health & Accident Ass’n. ee. sc 

665(5)—Certificate holder suing on master policy issued to his former employer held ‘properly 
nonsuited, in view of inadequacy of evidence to show permanent and total disability. 
Holloway v. Travelers’ Ins. Co. (Ga.) ...... 

665(5)—Evidence that injury to prohibition agent’s hand incapacitated him from driving 
automobile, destroying stills, making arrests, and doing necessary walking, although agent 
could perform duties of taking out warrants, talking with superior officers, testifying in 
court, and riding in automobile driven by others, held to establish that insured was 
“totally disabled from performing substantial part of his ordinary duties’ federal pro- 
hibition agent so as to authorize recovery on accident policy. Aitna Life Ins. Co. v. 
Stewart. (Ga.) 

665(5)—Evidence supported finding that ‘insured, who received ‘head ‘wound and eee 
died from bronchial pneumonia, died from bodily injury sustained through external, 
violent, and accidental means within indemnity clause of accident policy. Dewey v. 
Abraham Lincoln Life Ins. Co. (Ia.) ; 

665(5)—In action on certificate of insurance issued under group policy, evidence “under 
group policy resulted in loss of its right to pay disability benefits in installments. 
Metropolitan Life Ins. Co. v. Schneider (Ind.) 

665(5)—Physician’s evidence that insured miner was totally disabled held sufficient to show 
inability to perform duties of miner substantially as before disability occurred, and to 
permit recovery of benefits under total disability clause of group policy, although insured 
was able to perform light work. &tna Life Ins. Co. v. Stagg. (Ky.) .. 

665(5)—Evidence held sufficient to sustain jury’s verdict for plaintiff in action ‘for double 
indemnity under life insurance policy for death of insured shot by another. Jefferson 
Standard Life Ins. Co. v. Myers. (Ky.) 


665(5)—Disablement of automobile by tire blowout held not proximate cause of injury to 
insured’s hip and abdomen, so as to authorize recovery on accident policy, where there 
was no evidence that swerving of automobile to opposite side of road was attended with 
any violent lurching, or that insured was thrown against any part of automobile or 
thrown therefrom, but it was merely shown that immediately before automobile came to 
stop insured slid out and walked around to the rear. Recovery on policy insuring 
against accidental death sustained by disablement of automobile cannot be had on mere 
speculation as to cause of insured’s alleged injuries or death, but some causal relation 
between disablement and insured’s death must be shown. Federal Life Ins. Co. 
Sivels. (Ky.) 

665(5)—Evidence held sufficient to show that insured was killed while violating statute making 
it unlawful to resist arrest, precluding recovery under policy containing clause. providing 
that no benefits would be paid for death resulting from injuries received while in commis- 
sion of crime or resisting officers of law. Washingtoh v. Universal Life Ins. Co. (La.) 

665(5)—Fracture of insured’s arm held not ‘“‘complete fracture’ permitting recovery under 
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policy clause providing coverage for such injury, where testimony of insured’s physicians 
that fracture was complete, although fracture was not discernible from touch and approx- 
imation was perfect, was contradicted by testimony of X-ray experts that X-ray plates 
submitted to insurer showed only incomplete fracture. Meriwether v. Columbian Mutual 
Life Ins. Co. (La.) roe ra adem tage ater a aoe ot 

665(5)—Evidence in suits for disability insurance held to show that insured was afflicted 
with angina pectoris, causing total permanent disability, when he furnished proofs. 
Fried v. State Life Ins. Co. of Indianapolis, Ind. (La.) 

665(5)—In action on policy indemnifying insured against loss of time resulting solely from 
bodily sickness contracted not less than 15 days after date of policy insured established 
prima facie case by evidence that he had no illness between date of policy and time of dis- 
abling illness almost a year later, and that he was unable to work at his occupation there- 
after, nor any illness ‘prior to issuance of policy, except head injury in years before. 
Valencia v. Continental Casualty Co. (Nebr.) hae es hag ieteie-sie bate eae ea koe 

665(5)—Evidence that insured performed duties of his employment regularly and continuousl 
until termination of insurance policy held to preclude recovery thereon after his death 
on ground that he became permanently and totally disabled before its termination. Hill v. 
Connecticut General Life Ins. Co. (N. C.) ne 

665(5)—In action on accident clause of industrial life policy, happening of accident need 
not be proved by direct testimony of eyewitnesses. Lubowicki v. Metropolitan Life Ins. 
Co. (Pa.) < 318 

665(5)—In action on health and accident pol 
ability resulted from insanity, which was excluded from coverage, evidence held to sus- 
tain verdict for claimant. Gantt v. Mutual Ben. Health & Accident Ass’n. (S. C.) 729 

665(5)—Evidence, in beneficiary’s suit for total and permanent disability benefits under 
group policy, warranted jury’s finding that insured became totally and permanently dis- 
abled before his death. Metropolitan Life Ins. Co. v. Delgado. (Tex.) 62 

665(5)—Evidence in action on group insurance certificate for total permanent disability 
benefits held sufficient to support verdict for plaintiff. Evidence in action on group 
insurance certificate held sufficient to sustain jury’s finding that plaintiff became totally and 
presumably permanently disabled within meaning of policy on date of injury to his 
knee. Gibson v. Equitable Life Assur. Soc. of the United States. (Utah) 

665(5)—Burden of beneficiary suing on accident policy to prove death resulted from injury 
received through external, violent, and accidental means within policy and not through 
overexertion, which was expressly excepted from policy, could be borne by circumstan 
tial evidence which fairly proved such injury. In action on accident policy, evidence 
must show probability under all circumstances of death from external, violent, and acci- 
dental means and not mere possibility of accident, to make accidental death jury ques- 
tion, where policy expressly excluded death from voluntary overexertion. Anderson v. 
Travelers’ Protective Ass’n of America. (U. S.) 1301 

665(5)—Evidence held to show that insured’s disability from heart ailment did not originate 
more than thirty days after health and accident policy was taken out or reinstated, so 
as to come within coverage of policy. Mutual Ben. Health & Accident Ass’n v. Ratcliffe 

665(5)—In action on accident policy for death of insured, plaintiff has burden to show by 
preponderance of evidence that death was caused by external, violent, and accidental 
means, and upon such showing law raises presumption that death was accidental, making 
out prima facie case for plaintiff. Selover v. Aitna Life Ins. Co. (Wash.) 1054 

(6). - Suicide. 

665(6)—Life insurer, relying upon defense that insured committed suicide, has burden of 
establishing suicide to exclusion of every other reasonable hypothesis, but is not required 
to eliminate every speculative, fantastic, conjectural, frivolous, and imaginary hypo- 
thesis of death in any other way. Newdigate v. Acacia Mut. Life Ass’n of Washington. 
(La.) " . 953 

665(6)—Evidence held to support verdict for plaintiff suing on life policy as against con- 
tention that insured had committed suicide. Marsh vy. Pioneer-Pyramid Life Ins. Co. 
(& €) : . 733 

665(6)—Evidence sustained finding that insured’s death was result of suicide while sane, 
precluding recovery of double indemnity under life policy. Moss v. Equitable Life 
Ins. Co. of Lowa. Ch, Be) 19 

665(6)—In action on accident policy for death of insured, suicide was affirmative defense 
which insurer had burden to establish by preponderance of evidence. Selover v. Etna 
Life Ins. Co. (Wash.) ‘ s 1054 

(7) Proof and adjustment of loss. 

665(7)—In suit for benefits under sick benefit policy, evidence that plaintiff executed waiver 
covering claimed right to receive benefits for year for total disability resulting from 
rheumatism required dismissal of suit. Jones v. Continental Casualty Co. (La.) 

665(7)—In lead miner’s action on group policy, evidence held to clearly establish failure to 
make due proof of total and permanent disability to company’s home office as required in 
policy. Adams v. Metropolitan Life Ins. Co. (Mo.) ; 

665(7)—In action on life certificates, evidence held not to show compromise and settlement 
was alleged by insurer. Yancey v. Central Mut. Ins. Ass’n. (Mo.) 

665(7)—Evidence held insufficient to sustain finding that insurer received proof that insured 
was permanently and totally disabled on date found by trial court as basis for com- 
puting time when payments should begin. Davis v. Etna Life Ins. Co. (Nebr.) 

665(7)—Evidence that insured verballv notified insurer’s agent of fire, and that agent 
dictated letter to insurer reporting fire, held insufficient to show compliance with require- 
ment of written notice, in absence of showing that letter was ever written or sent by 
agent or received by insurer. Record Holding Co. v. New York Fire Ins. Co. (N. J.) 160 
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665(7)—Evidence authorized finding that adjuster promised to pay named amount in settle- 
ment of claim on hail policy. In action on agreement of settlement under hail policy, 
evidence sustained verdict for insured on issue of fraudulent representations to odiamer 
by insured. Hemmer-Miller Development Co. v. Hudson Ins. Co. of New York. (3. D.) 

(8). Estoppel or waiver. 

665(8)—In action on life insurance policy, where insured was killed after application but 
before delivery of policy and payment of first premium evidence held to support finding 
of agreement by general agent, after taking application, to waive payment of first premium 
and for immediate effectiveness of policy. Massachusetts Mutual Life Ins. Co. v. 
Sexton. (Ky.) : 

665(8)—Evidence of statements by insurance broker 
accident policy that applicant reporting previous claims need not give any except last 
one held to estop insurer to rely on misrepresentations of insured concerning collection 
of other claims. Mutual Ben. Health & Accident Ass’n v. Smith. (Ky.) 

665(8)—Evidence held to justify conclusion that premium payments were repeatedly made 
to and accepted by insurer after life policy had lapsed, precluding insurer from 
insisting on formal reinstatement. Anderson v. Life & Casualty Ins. Co. of Tennessee. 
(La.) 

665(8)—In action 
cancer, evidence held to show that agent had ample opportunity to have ascertained true 
state of insured’s health by medical examination before issuing policy so as to make 
applicable statute imputing to insurer agent’s knowledge of insured’s health. Eagan v. 
Metropolitan Life Ins. Co. (La.) : oa Rate E 

665(8)—In garnishment proceeding against insurer of defendant against whom plaintiff had 
recovered judgment for injuries sustained in removal of objectionable hair, evidence held 
to sustain finding that insurer through agent had waived requirement that insured give 


notice of claim for damages having been made against insured. Bowyer v. Professional 
Underwriters et al. (Mich.) 


665(8)—Insurer’s letter informing insur 

and total disability on disability policy upon proofs at hand held not to show waiver 
of due proof of disability or denial of liability by reason of independent investigation, 
where record did not disclose what alleged proofs given by insured were or what infor- 
mation insurer had when letter was written. Jacoby v. New York Life Ins. Co. (Mo.)..1203 

665(8)—Evidence in action on automobile fire insurance policy held sufficient to support 
jury’s findings that defendant’s agent knew actual cost of automobile when he issued 
policy falsely reciting such cost, that such recital was not material to risk nor relied 

on by insurer or agent, that ordinarily prudent person, reading recitals as to year and 
model, would not have been led to believe that car was model of year stated, and that 
there was no yearly model for such car. Ohio Casualty Ins. Co. v. Stewart. (Tex.). .1137 

665(8)—Evidence held to show that insurer waived forfeiture of accident policy by its 
efforts to collect after expiration of extension of time given insured to pay delinquent 

premium. Parker v. California State Life Ins. Co. (Utah) 1289 

§ 666. AMOUNT OF RECOVERY. 

666—Where insurer denied all liability under group life policy, insured had right to sue not 
merely for installments of total permanent disability benefits, but for total indemnity pro- 
vided for by policy. Supreme Court’s judgment, allowing recovery of total amount of dis- 
ability, benefit installments due under group life insurance policy at time of insured’s 
death while policy was in effect, cannot be modified on rehearing by allowing only present 
value of such installments. Home Life Ins. Co. v. Ward. (Ark.) ..... 530 

666—In action under accident policy providing for installment benefits 

ability, plaintiff is entitled to recover only accrued installments, and plaintiff’s right may 
not be extended to recovery of future installments by resort to declaratory relief statute. 
Brix v. People’s Mut. Life Ins. Co. (Cal.) ee ; 1309 

Insurer issuing, under statute, public liability policy protecting owner renting auto- 
mobiles, without drivers and also protecting bailees thereof, held not liable to motorist, 
injured in collision with rented automobile, for exemplary damages which motorist 
recovered against bailee. Universal Indemnity Ins. Co. v. Tenery et al. (Col.) 1401 
—QObligation of burial association implied from membership certificate required association 
to remove member’s body from his home, promptly upon notice, to decent place where 
bodies are prepared for burial, and to prepare or have body prepared for burial efficiently 
and without undue embarrassment or mortification to survivors, and was not satisfied by 
offering funeral arrangements involving unreasonable and embarrassing delay ; hence asso- 
ciation was liable for expenses necessarily incurred in burial under different arrange- 
ments. Winders v. Co-Operative Burial Ass’n. (La.) ... 

In suits to apply in satisfaction of personal injury ju 
automobile insurer for damages sustained by operation of insured automobile where, other 
than as appeared in complaint, record did not disclose amount of judgment for plaintiff, 
judgment could not be entered for plaintiff in excess of minimum required by compulsory 
insurance law. Blair v. Travelers Ins. Co. et al. (Mass.) 379 

666—In action for permanent and total disability benefit in life policy providing for payment 

of face amount of policy in quarterly installments, permitting recovery of face amount 
as gross sum with interest, in excess of installments due, held error. Buis v. Prudential 
ine. S50. Gr ePEIOR,. AMROLD. os oS ares cn tses vs Biel MLR eae doe ee is : . 1042 

666—Allowance of $2,966.60 as principal amount of recovery under fire policy held error, 
where agreed appraisement, which was only evidence upon which amount could be fixed, 
showed that proper amount was $2,867.90. 

moreland. (Tex.) . aegis 

§ 668. QUESTIONS FOR JURY. 
668—In action on fire policy, whether insurer had “waived presentation to it of proof of 
loss held for jury. Rottel et al. v. Yorkshire Ins. Co. of England. (Pa.) 
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(1). In general. 

668(1)—Whether insurer in refusing to pay loss under accident policy acted in bad faith 
is usually for jury. Where accident policy excluded liability for injuries caused while 
operating automobile for wages, compensation, or profit, whether insurer, refusing to pay 
claim to insured for injuries sustained while he was operating automobile in perform- 
ance of his duties as federal prohibition agent, acted in bad faith, held for jury. A%tna 
Life Ins. Co. v. Stewart. (Ga.) : ; i 780 

668(1)—In suit on health policy, verdict for insured held properly directed, under evidence, 
as against defense of release of insurer from liability by acceptance and cashing of 
checks designated “in full satisfaction.” Inter-Ocean Casualty Co. v. Alford. (Ga.)..1016 

668(1)—Whether employee was discharged or temporarily laid off held for jury in his action 
on employees’ group insurance policy. Prudential Ins. Co. of America v. Bridgman. 
(Ky.) ears Sra ; 944 

668 (1)—-Whether neurofibroma_ had any causal connection with injury so as to authorize 
recovery upon accident policy held question of fact where evidence was conflicting. Wro- 
bel v. General Accident, Fire & Life Assurance Corporation. (Mass.) : 

668(1)—In action on accident policy, whether insured’s loss of sight was caused by septic 
infection in eye, or by accident, held for jury. Jensvold v. Minnesota Commercial Men’s 
Ass’n. (Minn.) 

668(1)—Issue held for jury in suit in group policy for employee’s death, notwithstanding 
defense of cancellation of employee’s insurance certificate, where group policy taken 
out by employer was introduced in evidence and proof of death was made and defendant 
failed to produce original documentary evidence of cancellation in manner prescribed by 
policy. Bullock v. Etna Life Ins. Co. of Hartford, Conn. (Mo.) 

668(1)—In action on fire policy, evidence that insurer’s adjuster denied liability three days 
after loss on ground no mortgage clause was attached to policy, but that plaintiff had 
notified insurance broker of mortgage, held to make case for jury. In passing on ques- 
tion of submission of issue of vexatious delay in action on fire policy, trial court could 
consider all evidence in most favorable light to plaintiff. Jurkiewicz v. Millers’ Nat. 
Ins. Co. of Chicago, Ill. (Mo.)... ; 1076 

668(1)—In action on certificate of group insurance, credibility of insurer’s oral testimony as 
to whether insured was laid off or discharged was question for jury, although counter- 
vailing testimony was very weak. Szczygielski v. Travelers’ Ins. Co. (Pa.) 270 

668 (1)—~—Plaintiff, suing on burglary policy, was interested witness, and his credibility and 
weight of his testimony was for jury. A®tna Casualty & Surety Co. v. Tobolowsky. 
(Tex.) ‘ 204 

668(1)—Whether letter and statement of account sent insured by fire insurer’s general agent 
revoked effect of notice of cancellation of fire policy and whether general agent had au- 
thority to revoke held for jury. Simon v. Eureka Sec. Fire & Marine Ins. Co. (U. S.) 344 

668(1)—-Presumption of death after seven years is limited to establishing fact of death 
from and after end of seven-year period, and does not operate to prove that death 
occurred at any particular time within such period. Delaney v. Metropolitan Life Ins. 
Co. (Wis.) 

es); “FE act in general. 

Where automobile accident policy was not actually issued and did not, by its 
terms, become « t until after accident. but there was evidence that insured became 
member of automobile b before the accident, that coverage was to commence when 
membership became effective. and that club secretary was authorized to issue policies 
vithout insurer’s approval, denial of nonsuit and of directed verdict for insurer held 
not error. Hollender v. Bergen County Automobile Club et al. (N. J.) 

668 (3)—Evidence held insufficient to make issue for jury whether insured, who worked or 
tried to work during two-month period following concussion of brain and tooth fracture, 
was immediately disabled and sustained continuous total disability, within accident provi- 
sions of life policy. Massachusetts Protective Ass’n, Inc. v. Lewis. (U. S.) 

4). Avoidance and forfeiture. 

668(4)—In action on e policies to recover value of icehouse destroyed by fire, evidence 
that 400 tons of ice were stored therein at time of fire justified court’s refusal to sub 
mit issue of vacancy to jury. Romain vy. Twin City Fire Ins. Co. et al. (Minn.) 1363 

668(4)—In action against liability insurer for injuries received in automobile accident, 
whether there was lack of co-operation on part of insured as required by policy held for 
jury. Fagan et ux. v. Hartford Accident & Indemnity Co. (N. J.) 1422 

668(4)—In action on fire policy prohibiting concurrent insurance, whether another policy 
was not to become effective before expiration of policy sued on held for jury. In action 
on fire policy prohibiting concurrent insurance, whether another policy which allegedly 
was to become eiaasied before expiration of policy sued on was osacmnel by insured held 
for jury. St. Paul Fire & Marine Ins. Co. v. Westmoreland. (Tex.) 1099 
4)—Whether insured automobile owner had rendered all reasonable assistance to insurer 
so as to render it liable for judgment for damages against owner held for jury. Metro- 
politan Casualty Ins. Co. of New York v. Johns et al. (U. S.) ‘ 185 
668(4)—In suit on ~~ policy, whether building insured was not occupied as newspaper 
printing plant and had not been so operated for more than 60 consecutive days, in viola- 
tion - policy, held for jury. Simon v. Eureka Sec. Fire & Marine Ins. Co. (U. S.).. 344 
668(4)—Under automobile indemnity policy requiring immediate notice of accident, whether 
insured, who gave notice 18 days after accident happened, complied with policy require- 
ment held for jury. Century Indemnity Co. v. Shakespeare. (U. S.) 1398 


(5). ——— Title or interest in, possession of, or incumbrance on, property. 
668(5)—In action upon automobile fire policy, whether plaintiff, to whom owner transferred 
automobile in payment of debt, had title to automobile notwithstanding owner’ retained 
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possession and had right to repurchase automobile upon payment of debt, held for jury. 
Saxman v. United States Fire Ins. Co. of New York. (Pa.) 

668(5)—Under fire policy requiring unconditional and sole ownership, ownership is usually 
question of fact, but when it depends on conflicting evidence, it is mixed question of 
law and facts, facts being for jury and their effect being for court. In action on fire 
policy requiring unconditional and sole ownership, uncontradicted statement of insured 
and his wife that they owned property held for jury. Valenti v. Imperial Assur. Co. 
(Vt.) 

(6). — Fraud or misrepresentations in general. 

668(6)—Truth and materiality of representations in application for insurance are generally 
issues in fact for jury, but are issues of law for court where testimony excludes every 
reasonable inference but one. Lee v. All States Life Ins. Co. (Ga.) eco 

668(6)—Under life policy providing for disability benefits if insured was less than sixty 
years of age at time of commencement of disability, date of insured’s birth held for 
jury notwithstanding insured in application for naturalization in 1905 and in answer to 
questions for registration as voter in 1929 stated that he was born in 1870 while in 
application for policy in 1931 he stated that he was born in 1880. Prudential Ins. Co. 
of America v. Brookman. (Md.) cae 

668(6)—In action on fire policies to recover value of icehouse | destroyed by ‘fire, whether 
insured’s nondisclosure of contract providing that insured icehouse would be destroyed 
when land on which it was situated was sold, or in any event within 10 years was 
fraudulent, held for jury. Romain v. Twin City Fire Ins. Co. et al. (Minn.) 1363 

668(6)—Ordinarily, question whether insured’s representation in application for policy is 
material or fraudulent is for jury, but where facts are undisputed and can reasonably 
give rise to only one inference that policy was procured by material representation 
which was false or by fraud and deceit, question is for court. Harrison v. Metropolitan 
Life Ins. Co. (N. C.) ee ea ee ug ae te aga ata aes 

668(6)—Refusal of instructed verdict for defendant in action on life policy held proper, 
where plaintiff established prima facie case and defendant relied upon oral evidence to 
sustain defense of misrepresentations. Beyer v. Fidelity Mut. Life Ins. Co. (Pa.) 1246 

668(6)—In beneficiary’s action on life policy defended on ground that false answers in 
application voided policy, whether untrue answers were written in before insured signed 
application or after insured signed application held for jury. Stein v. New York Life 
ins: (Co. . ¢Pa,) 

668(6)—RBeneficiary held entitled to recover on life policy as against ‘contention that insured 
had given false answers in application with intent to deceive insurer, and that verdict 
should “eile been directed for defendant. Suggs v. New York Life Ins. Co. (S. C.).. 501 

668(6)--Where large portion of papers attached to life policies as copies of application 
could not be read hy persons of normal vision without magnifying glass and original 
application was not in appeal record, court’s action in refusing instructed verdict for 
insurer sought because of insured’s false representation, and in submitting to jury 
question whether attached copies of application were legible so as to render defense of 
false representations available held not error. New York Life Ins. Co. v. Miller. 
(Cc: 383 srt ; fees 

668(6)—-In action on life policy, question of materiality of misrepresentation in application 
is the subject of evidence and to be treated as any other fact in issue, and question 
should be withdrawn from jury only where evidence of materiality is not disputed or 
where materiality is so apparent as to permit of no serious dispute. Clemmer’s Adm’r v. 
Jefferson Standard Life Ins. Co. (U. S.) ; 

668(6)—In action on credit policy, whether insured practiced intentional deception with refer- 
ence to account for loss of which recovery was sought held for jury. Whether accounts 
for which trade acceptances had heen taken came within meaning of ‘‘outstandings,” as 
used in application for credit policy stating insured’s total outstandings, held question 
of law. Whether provision of credit policy, allowing recovery only if insured did not 
take action with respect to debtor's account operating against its prompt collection, was 
violated because insured took trade acceptances, was question of law where there was 


no question as to language of policy or as to facts. American Credit-Indemnity Co. 

of New York v. E. R. Apt Shoe Co. (U. S.) 1441 

(7). = Health, condition, or habits of insured. 

668(7)—-In suit on life policy evidence of insured’s material misrepresentations in applica- 
tion regarding her health history authorized directed verdict for insurer. Kelly v. 
Interstate Life & Casualty Co. (Ga.) ee ct ‘ 668 

668(7)—-Evidence that representations in application, upon which insurer acted in issuing 
life policy sued on, as to medical treatment, previous illness, and weight, were fraudu- 
lent, authorizes directed verdict for imsurer. Lee v. All States Life Ins. Co. (Ga.) 

668(7)—-Whether insured in application to become member of mutual accident insurer made 
material false statements regarding his hearing and sight. disability, and previous medical 
attention held for jury. Jensvold v. Minnesota Commercial Men’s Ass’n. (Minn.) 


668(7)—-Whether insured was in “sound health” at time of issuance of life policy depends 
upon facts of particular case. and is question for jury under = instructions. Nation- 
al Life & Accident Ins. Co. v. Ford. (Okla.) 

668(7)—Sound health within condition in life policy is usually. for jury. In action on in- 
dustrial life policy, attending physician’s statement and admissions in proofs of death 
signed by administrator that insured was in ill health prior to date of policy, not con- 
tradicted by administrator and witness, whose only evidence was that insured seemed 
healthy to them, held to show as matter of law,-as respects jury question, that insured 


was not in sound health at date of policy, within condition therein, precluding re- 
covery. Palyo v. Western & Southern Life Ins. Co. (Pa.) 
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668(7)—Where testimony as to condition of insured at and prior to issuing of policy is 
entirely presented by oral testimony, it is within province of jury alone to decide as to 
law applicable to facts. Where recovery on industrial policy, providing that insurer might 
declare policy void if insured had cancer prior to date of policy, was resisted on 
ground that insured had had cancer and hospital record to that effect were uncontra- 
dicted, direction of verdict for insurer held proper. Sack v. Metropolitan Life 
ins. Co. (Pa). 
668(7)—Where industrial life ‘policy ‘required that insured be in “sound health” at time of is- 
suance and undisputed proof showed that he then had gastric ulcer and that he died seven 
days later of peritonitis caused by it and physicians testified that gastric ulcers were al- 
ways serious and that insured was not then in sound health, submission of soundness of 
insured’s health to jury held error, though lay witnesses testified that insured had then 
appeared to be in good health. American Nat. Ins. Co. v. Smith. (Tenn.) 
668(7)—Whether insured was suffering from melanotic sarcoma when life insurance policy 
sued on was delivered and first premium paid held for jury. Mutual Life Ins. Co. 
of New York v. Parkinson. (U. S.) 
668(7)—In action on life policy, where insured, in applic ation, had represented that his 
use of alcoholic beverages was very moderate, and evidence was conflicting as to extent 
of insured’s use of alcohol, whether such use was more than very moderate and was 
such that, had its exact extent been known to insurer, it would have affected issuance 
of policy, held for jury. In action on life policy, where insured in application repre- 
sented he had not consulted physician, whereas in fact he had twice been treated by 
physician for gonorrhea, question of materiality of misrepresentation held properly sub- 
mitted to jury under evidence which showed complete cure with no adverse effect 
on applicant’s health or life expectancy and left great doubt as to how far knowledge 
of gonorrheal infection would have influenced issuance of policy. Clemmer’s Adm’r v. 
Jefferson Standard Life Ins. Co. (U. S.) 
(8). Payment of premiums. 
668(8)—Defendant's timely motion for nonsuit on lapsed life insurance policy should have 
been granted, plaintiff's counsel deliberately refrained from offering in evidence written 
application for reinstatement, presented by plaintiff in insured’s name. Colorado Life 
Ins. Co. v. Winegarner. (Colo.) aaa ne emcee eee’ 
668(8)—Whether payment made to life insurance agent by insured’s sister constituted reim- 
bursement of agent personally for premiums previously advanced by agent, or con- 
stituted payment of premium upon policy which, with other payments, kept policy in 
force until insured’s death, held for jury. Metropolitan Life Ins. Co. v. Vickery. 
(Ga.) 
668(8)—In action upon life policy, whether policy lapsed for nonpayment of premium ‘held 
for jury. Ferrell v. Metropolitan Life Ins. Co. (N. C.) 
668(8)—-In action by beneficiary on life insurance policy, conflicting oral testimony held to 
present question for jury whether quarterly installment of premium was paid, as 
against contention that policy lapsed for nonpayment of premium before insured’s death. 
Brandis v. Empire State Life Assur. Soc. (Pa.) 
668(8)—In action on policy based on presumption of insured’s death from seven years’ 
absence, whether insured’s disappearance due to indictments warranted conclusion insured 
was dead at time of lapse of policy held for jury. Southland Life Ins. Co. v. Nor- 
wood. (Tex.) ; ‘ ; : 744 
668(8)—Whether insured under life policy received notice of death assessment, so as to 
have forfeited policy by failure to pay assessment, held for jury. Texas Mut. Life Ins. 
Ass’n v. Adams. (Tex.) 1269 
668(8)—-As respects directed verdict, evidence held as matter of law to show that life 
policy had lapsed for nonpayment of premium and that insurer had not waived right to 
aie forfeiture for nonpayment. Wood vy. Beneficial Life Ins. Co. (Utah) 1282 
668(8)—In action on life policy, whether insured was wholly and presumably permanently 
disabled on certain date within provision for waiver of premiums, held for jury, where 
insured was afflicted with syphilis which resulted in dementia and general paresis. Miller 
v. New York Life Ins. Co. (Utah) i 5 i 1284 
(9). Increase of risk 
668(9)—-In action on fire policies to recover value if icehouse destroyed by fire, question 
whether existence of contract providing that house would be destroyed when land was 
sold, or in any event within 10 years, increased risk, held for jury. Romain v. Twin 
City Fire Ins. Co. et al. (Minn.) ; : 1363 
668(9)---In action upon fire policy. whether insured failed to file proofs of loss and send 
prompt notice to insurer, and whether policy did not cover damage because property 
was being used as a restaurant, held for jury. Firemen’s Ins. Co. v. Follett et al. (U. S.) 150 
(10). as and liability of insurer in general. 
668(10)—-Whether minor son of insured had implied permission to use insured’s automobile 
held question for jury in proceedings by person injured against liability insurer, notwith- 
standing absence of conflict in testimony. Soukup v. Halmel et al.  (Tll.) aa 
668(10)—Whether windstorm, rather than high water, was principal cause of damage to 
insured building, so as to authorize recovery of amount thereof under windstorm policy, 
held fact question for jury under evidence. National Fire Ins. Co. of Hartford v 
Albers. (Md.) Pesan ie mntors Leeaies a : 
668(10)—Evidence held insufficient to make issue for jury whether “employee, authorized 
to drive automobile to school, was operating car with employer’s permission, within 
employer’s liability policy, at time of accident which occurred on employee’s return to 


school after having driven beyond school on mission of his own. Powers et al. v. 
Wells. (Pa.) Sewanee aisdraeesian Sik, Sea rea : ay 1135 
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668(10)—In suit on fire policy, evidence of arson by insured held sufficient for jury. Fire 
Ass'n of Philadelphia v. Nami et al. (Tex.) Gente ax ds 1097 
668(10)—In action on policy covering loss or damage by fire or by explosion of artificial 
or natural gas whether fire ensued or not, where uncontradicted evidence showed that 
there had been both fire and explosion and there -was evidence tending to prove that 
fire occurred first, although evidence as to whether explosion was caused by natural or 
artificial gas or by gasoline was conflicting, case held for jury. Fidelity Phenix Fire 
Ins. Co. of New York vy. Vallone et al. (U. S.) : : 1351 
668(10)—In action on fire policy exempting insurer from ‘liability for loss occurring by 
explosion, evidence as to whether fire preceded explosion which caused loss of insured 
goods and was proximate cause of loss held insufficient for jury. Pearcey v. St. Paul 
Fire & Marine Ins. Co. (Va.) .. 1393 
668(10)—In action on fire policy, evidence whether insured barn was burned by mortgagor 
held for jury, and hence setting verdict for insured aside because of lack of evidence 
was error. Belock et al. v. State Mutual Fire Ins. Co. (Vt.) ......... Nes 
668(10)—In action on fire policy, question of incendiarism held for jury. Hawkins et al. v. 
Glens Falls Ins. Co. (W. Va.) : *' : , 1104 
(11). —— Life or accident insurance. 
668(11)—-Where presumption from absence is relied upon to show death issue of life or 
death is for jury where evidence tending to rebut presumption is merely circumstantial, 
or when, notwithstanding direct or circumstantial rebuttal evidence, bare legal presump- 
tion of death is itself supported by direct or circumstantial proof. National Life & 
Accident Ins. Co. v. Stephens. (Ga.) te oh as adnate ech eibtares 
668(11)—Whether switchman whose arm was amputated was totally and permanently dis- 
abled, within group policy defining such disability as one rendering insured wholly, 
continuously, and permanently unable to engage in any “occupation” or perform any 
“work” for any kind of compensation, held for jury. Prudential Ins. Co. of America 
v. South. (Ga.) s bisares ; 
668(11)—Whether employee's total permanent disability dated from time he was temporarily 
laid off before elimination of total permanent disability provision from employees’ group 
insurance policy held for jury in action thereon. Prudential Ins. Co. of America v. 
Bridgman. (Ky.) ; oa eee acta ns oo ; 
668(11)—-In action on accident policy, physician’s conflicting ‘testimony as to cause of 
insanity which resulted in insured’s death held for jury. Provident Life & Accident 
Ins. Co. v. Watkins. (Ky.) Bee , 
668(11)—-Whether recovery was authorized under accident policy held for j 
evidence showing insured suffered hemorrhages approximately twenty minutes 
after which he was wholly and continuously disabled. Justis v. Union Mut. 
Co. (Ta.) ; ‘ 
668(11)—Evidence as to total disability of housewife suffering from injury to eyes, within 
health and accident policy, held for jury. American Bankers’ Ins. Co. v. White. (Miss. ) 
668(11)—-Whether boy, 16 years of age, afflicted with diabetes mellitus, but attending uni- 
versity, was totally and permanently disabled within disability clauses of life policies 
held for jury. Gennett v. Jefferson Standard Life Ins. Co. (N. C.) 
668(11)—-Whether insured contracted sickness not less than 15 days after date of accident 
pai containing health provision held for jury. Valencia vy. Continental Casualty Co. 
Nebr.) ° Sea ka ; sé 5 6 ae 
668(11)—-Whether death of insured due to acute dilatation of heart shortly after insured, 
while driving fire truck, nearly collided with another fire truck, was within policy cover 
ing death caused by external, violent, and accidental means, held for jury. aw 
v. United States Fidelity & Guaranty Co. (N. J.) 
668(11)—In action on life policy where there was evidence that insured was a 
hard drinker, and physically and mentally run down at time he left home cake } 
previously, and that no one had heard from him since, refusal to direct verdict for 
insurer held proper, Meckert v. Prudential Ins. Co. of America. (N, J.) 1219 
668(11)—In action on life policy of one who had not been seen or heard from for ten years, 
question whether pr sumption if death arose is for jury, where issue of fact is raised. 
In action on life licy of one who had not been seen or heard from for ten years, 
court would rule upon whether presumption of death arose as question of law, where 
evidence did not create in reasonable minds conflicting inferences. Stevens v. Metro- 
politan Life Ins. Co Gg 


668(11)—-In action on accident policy covering accidental injury wholly and continuously 


disabling insured from performing duties pertaining to his occupation, whether injury 

to left hand and arm prevented insured from performing duties as manager of ccrpora- 

tion and supervising manager of grocery store held for jury. Insurer held entitled to 

lismissal of action on disability clause of life policy covering disability preventing 
sured from engaging in any occupation or employment, where testimony showed he 
could work in many employments. Garms v. Travelers’ Ins. Co. (N. Y.) 

668(11)—-In action on accident policy whether insured’s bodily injuries were effected directly 
and independently of all other causes by accident and injury received thereby held for 
jury. Kay v. Travelers’ Ins. Co. (N. Y.) , 

668(11)—In action on accident clause of industrial life olicy where plaintiff alleged that 
insured died of strangulation due to aspiration of food | into the lungs, but there was no 
proof of accidental taking of food into lungs, physician’s opinion that death was due 
to presence of particles of food in insured’s windpipe and bronchial tubes and testimon 
that he could not be certain whether death was contributed to by diseases from whic 
insured was suffering held insufficient to take case to jury. Lubowicki v. Metropolitan 
Life Ins. Co. (Pa.) y 


668(11)-—-Whether insured was totally and permanently disabled so as to be entitled to dis- 
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ability benefits under life policy held for jury. Whether insured, who suffered from 
weerated stomach, did what reasonably prudent man would have done in following 
physician’s advice in treating illness and whether insured refused to submit to surgical 
operation which was not dangerous so as not to be entitled to disability benefits under 
life policy held for jury. Jones v. Equitable Life Assur. Soc. of United States. (S. C.) 

668(11)—In action on health and accident policy for disability benefits with defense that 
disability resulted from insanity, which was not covered by policy, that insured was 
confined to sanitarium, then transferred to state hospital for insane where he died, that 
committee papers for his estate were issued to wife, and that application for com- 
pensation stated insured was suffering from melancholia held not conclusive of insanity, 
as respects direction of verdict but were matters for consideration of jury. Gantt v. 
Mutual Ben. Health & Accident Ass’n. (S. C.) 
11)—In action on accident policy, evidence that death of insured from injury sustained 
after several hours’ effort to pry automobile out of mud by use of screw jack and 
large stones carried by insured was caused by external, violent, and accidental means 
within terms of policy, held insufficient for jury. Anderson v. Travelers’ Protective 
Ass’n of America. (U. S.) 1301 

668(11)-—In action on life policy. whether insured died on date of his disappearance, held 
for jury, notwithstanding unlikelihood that in relatively short distance between home 
and work he could have come to his death without discovery and knowledge reaching 
his wife, and absence of exposure to some specific peril that would account for his 
death at such time. Delaney v. Metropolitan Life Ins. Co. (Wis.) 

(12). Suicide. 

668(12)—-As respects defendant’s motion for directed verdict, evidence as to circumstances 
surrounding death of insured resulting from discharge of pistol in kitchen of his home 
held as matter of law to establish defense of suicide in action on life policy. Warner 
v. Equitable Life Ins. Co. of Iowa. (la.) 

668(12)—-In action on life policy, general rule is that verdict for insurer on ground of 
suicide should be directed only where proof of suicide is so clear and satisfactory as 
to compel court to hold that no other reasonable theory is possible. Clemmer’s Adm’r 
v. Jefferson Standard Life Ins. Co. (U. S.) 

668(12)—-Whether death was suicidal so as to bar recovery on accident policy held for jury. 
Whether insured, who was allegedly killed by accidental means when he placed pistol 
against head and pulled trigger, should in exercise of ordinary care have known that 
undischarged cartridge was in pistol held for jury. J&tna Life Ins. Co. v. Kent. 
CU. 'S.) 

668(12)—-In action on accident policy, whether insured’s death was accidental or suicidal 
held for jury In action on accident policy for death of insured, where evidence of 
insurer to rebut presumption against suicide was based upon inference drawn from 
circumstantial facts, question whether death was accidental or suicidal was for jury. 
Selover v. Etna Life Ins. Co. (Wash.) 1054 

(13). Amount or extent of loss. 

668(13)—-In action for death benefit under accident and health policy, evidence that death 
resulted from accidental fall, resulting in paralysis and death a few days later, without 
evidence that deaf and dumb condition or other disease or infirmity contributed, held not 
for jury under plea stipulating different recovery in case of death partly from accident 
and partly from disease or infirmity. Inter Ocean Casualty Co. v. Ervin. (Ala.) , 

€68(13)—Whether plaintiff who received severe injuries in automobile accident was totally, 
permanently, and continuously disabled by accidental injury so as to authorize recovery 
of disability benefits under life policy, held for jury. Equitable Life Assurance Society 
v. Dorriety. (Ala.) ; ; atda ak WAG ae Wee eee 

668(13)—-Whether insured was totally and permanently disabled within disability clause of 
life policy held for jury. Illinois Bankers’ Life Ass’n et al. v. Armstrong. (Ind.) 

668(13)—It was exclusively jury’s province, in action for double indemnity under life 
insurance policy excepting injury intentionally inflicted on insured by another, to apply 
circumstantial evidence to solution of question whether person who shot insured intended 
to injure and kill him, evaluate such evidence, reconcile apparent conflicts therein, and 
tind facts in accordance with court’s instructions. Jefferson Standard Life Ins. Co. 
v. Myers. (Ky.) 

668(13)—Whether former railroad car inspector losing left hand in accident and who sub- 
sequently performed some work about wife’s restaurant was totally disabled within 
disability provisions of life policy held for jury. Bankers’ Life Co. v. Green. (Ky.) 

668(13)—In action on fire policies, question of reasonable cost of repairing damaged portion 
of hotel building, heating plant, and electric light equipment, held for jury under 
conflicting evidence. Commercial Union Assur. Co. et al. v. Howard et al. (Ky.) 


668(13)—Evidence whether railroad weighing clerk’s multiple neuritis constituted total and 
permanent disability entitling him to benefits under employees’ group certificate held 
insufficient for jury where insured applied to railroad for reinstatement in his position 
and on examination was found to be 95 per cent. normal, and subsequently worked in 
seven other positions, duties of which required like use of his hands and legs as in 
former position. Prudential Ins. Co. of America v. Bond. (Ky.) 1324 


668(13)—Where total disability was due to fractures of fingers and to neurofibroma, exent 
of total disability due to fractures of fingers, which injury alone was covered by accident 
policy, was question of fact where all physical facts were in evidence and trial judge 
saw plaintiff and examined his fingers and hand. Wrobel v. General Accident, Fire & 
Life Assurance Corporation. (Mass.) eeke 


1300 


543 


668(13)—Whether seventeen year old boy, whose leg was permanently paralyzed, was 
“totally and permanently disabled,’ within life policy, so as to be unable to engage 
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in any occupation or to perform_any work for compensation of financial value, held for 
jury. Buis v. Prudential Ins. Co. of America. (Mo.) 

68(13)—In suit on fire policy, court properly refused to direct verdict for insurer on 
ground that insured presented no proof of value of property destroyed, where insurer’s 
testimony showed property to be worth $25. Wood v. General Ins. Co. of America. 


0.) 

668(13)_ “In action on accident clauses of life policies, court may not take case from jury mere- 
ly because plaintiff’s witnesses have made contradictory statements as to cause of death 
nor because experts testified that accident could not have been caused as contended by 
plaintiff. In action on accidental clauses of life policies cause of death was for jury 
where evidence was conflicting as to whether death was caused by fall or ruptured aneurysm 
of aorta. Kingsland v. Metropolitan Life Ins. Co. (Mont.) 

668(13)—Statement of physician that insured was not permanently and totally disabled held 
not conclusive of insured’s right to total pmenent. oon benefits under insurance 
policy, as respects nonsuit. Guy v. A&tna Life Ins. i 

668(13)—In action to recover disability indemnity a cian policy, whether insured was 
totally disabled from making livelihood at any gainful occupation held for jury. Oswald 
v. Equitable Life Assur. Soc. et al. (Neb.).. 

668(13)—Whether insured was prevented - disease from engaging in any occu ation or. yer- 
forming any. work for compensation of financial value within terms of providing 


for disability benefits held for jury. Nickolopulos v. Equitable Life havaz. ' oc. Of th 
United States. (N. J. 
668(13)—lIn action on fire policies, whether insured did all that could reasonably be expected 
of him in complying with provisions of the policies with respect to protecting damaged 
property after the fire held for jury. Kyrimes v. Standard Ins. Co. of New Jersey et 7, 
= 


668(13)—Direction of verdict for plaintiff limiting recovery to premiums paid, held proper 
in action on life policy, where averments in affidavit of defense that insured within two 
years prior to application had consulted physicians and was suffering from —— 
were not categorically denied. Boyle v. Eureka-Maryland Assur. Corporation. (Pa.) 

668(13)—In action on life policies for additional benefits for accidental death, evidence that 
death was caused by fall down steps held to make case for jury, notwithstanding evi- 
dence that deceased suffered from chronic and progressive disease of bone known as 
Paget’s disease and defendant’s contention that fall was caused by diseased condition 
of bones of legs. Shugart v. Metropolitan Life Ins. Co. (Pa.) 1252 

668(13)—-As respects amount of recovery, presumption against suicide is alone sufficient to 
take case to jury in action on life policy defended on ground that insured committed 
suicide. Marsh v. Pioneer-Pyramid Life Ins. Co. (S. C.) : ee ae 

668(13)—-Evidence whether spinner suffering from recurrent pellagra was totally and per- 
manently disabled within group policy held for jury. Smith v. Prudential Ins. Co. of 
America. (S. C.) 1255 

668(13)—Whether insured, found in garage with closed doors seated in automobile with 
engine running, was killed by independent, external, and accidental means, within Monee 
indemnity provision of accidental policy, held for jury. Waldo Fertilizer Co. v. 
Life Ins. Co. Of New York. > wi 

668(13)—Proof of insured’s death from inhaling monoxide gas was sufficient to take plain- 
tiff’s case to jury in action for double indemnity under life policies for accidental death 
unless facts surrounding death proved conclusively that he committed suicide as Am 
ant alleged. Whether insured, whose death was caused by inhaling monoxide gas, com- 
mitted suicide, held for jury under evidence, in action for double names under life 
policies for accidental death. Tschudi v. Metropolitan Life Ins. Co. (U. 

668(13)—Failure to submit to jury question whether insured was fatally injurec while doing 
act pertaining to more hazardous occupation than that stated in his application for acci- 
dent policy and sued on held error prejudicial to insurer. Metrepiiiian Casualty Ins. 
Co. of New York v. Stahl et al. 

668(13)—In action to recover double indemnity under life policy for accidental death, 
evidence showing that death resulted from effect of anesthetic on insured’s abnormally 
weak heart during operation for hernia held to require directed verdict for insurer, 
notwithstanding evidence of prior automobile accident, where dilation of heart was not 
result of violent, accidental injury. Davis v. Jefferson Standard Life Ins. Co. (U. S.) 

668(13)—In action on double indemnity clause of life policy, where death was caused from 
gunshot wound from revolver found near insured, and gun was apparently fired 
through some act of deceased, but there was no fact in evidence which could not 
reasonably be reconciled either with theory of accidental death or that of suicide, 
question whether death was on held for jury. Clemmer’s Adm’r v. Jefferson 
Standard Life Ins. Co. (U. S.)... 

668(13)—Whether injury results in total or permanent disability ‘within ‘group insurance 
policy is fact. question. Whether insured’s disability may reasonably be permanent within 
group insurance certificate is for jury on conflicting evidence. ether insured was 
totally or permanently disabled within group insurance certificate held for jury. Gib- 
son v. Equitable Life Assur. Soc. Of The Dnited States. (Utah) 

(14). Notice, proof, and adjustment of loss. 

668(14)—Evidence that’ fire insured’s claim of loss included mortgaged chattels excluded 
from coverage by policy, or that loss of such chattels was considered by insurer in 
teaching compromise held insufficient for jury. Alma State Sav. Bank v. a 
Fire & Marine Ins. Co. (Ga.) 

668(14)—Whether insured gave sufficient or due proof of total and permanent disability ee 
required by disability ar. of life —" held for jury. Illinois Bankers’ Life Ass’n 
et al. v. Armstrong. (Ind. : : , eee Ry : ao 676 
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668(14)—Evidence that insured’s mother, having addressed letters to insurer, gave letters 
and money to postman, requesting him to stamp and mail letters, held insufficient to 
raise presumption of receipt thereof by addressee, and was insufficient for jury on 
question of due proof of disability. New York Life Ins. Co. v. Quinn. (Miss.) 

€68(14)—Where testimony was undisputed, whether there was undue delay in giving notice 
and furnishing proofs of loss as rouared in fire policy was question of law for court. 
Stoyer v. Franklin Fire Ins. Co. (Pa.) 

668(14)—In suit for disability benefits under group policy, evidence that notice of disability 
was not given to insurer within one year after premium payments on insured’s account 
were discontinued, as required by policy, held insufficient to take case from jury. In 
suit for disability benefits under group policy, testimony that insured told witness that 
insured did not know whether he would go back to work and that he did not care much 
about it held insufficient to show that insured quit his employment before he became 
totally and permanently disabled, where insured was sick = was in doubt about going 
back to work. Metropolitan Life Ins. Co. v. Delgado. (Tex. 

668(14)-—In action upon fire policy, whether insured failed to file proofs. of loss and send 
prompt notice to insurer, and whether policy did not cover damage because property was 
being used as a restaurant, held for jury. Firemen’s Ins. Co. v. Follett et al. (U.S 

668(14)—Whether insurer’s request that beneficiary of accident policy aid in procuring con 
sent of widow of insured to autopsy, made over four months after beneficiary “ter 
autopsy made within reasonable time so as to forfeit policy for refusal of demand, 
held for jury. Waldo Fertilizer Co. v. Mutual Life Ins. Co. Of New York. : 

668(14)—Under undisputed evidence that; autopsy would have positively established cause 
of death of insured and that insurer made demand for autopsy two days after it 


received notice of death, whether demand was reasonably and seasonably made held for 
court, and not for jury. Howes v. United States Fidelity & Guaranty Co. (U. S.) 
saat grt gl proofs of insured’s disability were submitted within reasonable time held 


or jury in action on group insurance certificate. Whether proofs of insured’s dis- 
ability were sufficient to meet requirements of group insurance policy sued on held for 
jury. Gibson v. Equitable Life Assur. Soc. of the United States. (Utah) 

668(14)—In action on fire policy, question of false swearing, in proof of loss on account 
of not excepting therefrom property removed from premises where fire occurred held 
for jury. Question whether insured had complied with provisions of fire policy requiring 
him to separate damaged from undamaged ay held for jury. Hawkins et al. v. 
Glens Falls Ins. Co. (W. Va.). . 

668(14)—In action upon fire policies where insurers claimed that insured presented false 
inventory, credibility of evidence sustaining existence of inventory as shown by insured 
held for jury. Juneau Store Co. v. Badger Mut. Fire Ins. Co. et al. (Wis.) ‘ 854 

(15). Estoppel or waiver. 

668(15)—In action on accident policy, whether, subsequent to issuance of policy, insurer 
by its agent acting in line of his authority consented that insured might take additional 
insurance conditioned against policy sued on held for jury. Provident Life & Accident 
Ins. Co. v. Hudgens. (Ala.) : d 

668(15)—In garnishment proceedings against insurer of defendant against whom plaintiff had 
recovered judgment for injuries sustained in removal of objectionable hair, whether in- 
surer’s agent had authority to act as ae of plaintiff’s aie held for jury. Bowyer 
v. Professional Underwriters et al. (Mich 

668(15)—Whether insured waived provision of ‘accident contract requiring written notice of 
injury within 20 days after date of accident held for jury. sae v. Minnesota 
Commercial Men’s Ass’n. (Minn.) 

668(15)—In action on life policy which was never delivered to insured or beneficiary, pre- 
mium notes not being paid until after death of insured, evidence held to take to jury ques- 
tion whether insurer waived provisions with reference to application not being i 
ied by cash, requiring applicant to be in good health and requiring delivery of policy be- 
fore death of insured. Crenehion of insurer’s waiver of provisions requiring good health 
of insured at date of delivery of policy and requiring delivery before liability attached is 
generally for jury, and, if there is substantial evidence, verdict must stand. Wood 
Kansas City Life Ins. Co. (Mo a 

668(15)—Whether insurer, which at “all times took position that fire was incendiary and 
that insurer was not bound to pay anything on policy, waived right to examine insured 
and their papers and records, held for jury. State ex rel. Continental Ins. Co. of 
City of New York v. Becker, Judge, et al. (Mo.).... 1079 


1104 


668(15)—In action on fire policy, motions for nonsuit on ground that policy lapsed for non 
payment of assessments held properly refused where insured alleged waiver because of 


custom and because of notice sent to insured. Paramore v. Farmers’ Mutual Fire Ins. 
Ass’n of North Carolina. (N. C 


668(15)—Whether automobile liability insurer had knowledge that policy was violated in ‘ 
driver’s nonage essential to convert insurer’s conduct in investigating accident and in 
defending trial into legal estoppel against asserting violation in denial of liability held 
for jury. Cook et al. v. Preferred Acc. Ins. Co. of New York. (N. J.) .. 
668(15)—Evidence that insured did not return from short trip begun on September 4, 1922, 
and that within a few weeks thereafter insurer refused to pay beneficiary life insurance 
but stated that payment might be made after seven years if insurd was not heard from, © 
held insufficient to warrant submission to jury wasther insurer had waived further pay- 
ment of premiums. Price v. Life Ins. Co. of Virginia. (S. C.) 479 
668(15)—In action on mutual accident policy, whether insurer had waived strict compliance 
with requirements stated in notices as to payment of assessments held for jury. 
Winters Mut. Aid Ass’n v. King. (Tex.)... 
668(15)—Evidence held sufficient to take to jury question whether insurer’ s right to complain 
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of falsity of recitals in automobile fire insurance policy as to yearly model of auto- 
mobile and actual cost thereof was waived by its agent’s issuance and delivery of 
policy with knowledge of falsity of such recitals. Ohio Casualty Ins. Co. v. Stewart. 
(Tex.) ee. 5 eth at ee ema 
668(15)—-As respects directed vefdict, evidence held as matter of law to show that life 
policy had lapsed for nonpayment of premium and that insurer had not waived right to 
assert forfeiture for nonpayment. Wood v. Beneficial Life Ins. Co. (Utah) 1282 
§ 669. INSTRUCTIONS. 
(1) In general. 
669(1)—Charge that assignee of mortgagee under loss payable clause in fire policy could 
not recover thereunder if damages on account of fire were repaired prior to assignment 
held properly refused because forbidding recovery though repairs may have been made 
by mortgagee. Charges barring recovery by assignee of mortgagee under loss payable 
clause in fire policy for damages to heating plant in apartment caused by overheating 
of plant held properly refused under evidence, since mortgagee’s security was impaired 
to extent that property was damaged by fire. London & Scottish Assur. Corporation of 
London, England vy. Smith. (Ala.) 4 1352 
669(1)—Instruction, in action on automobile fire policy, that if insurer’s refusal to pay loss 
was willful and without reasonable cause, insured was entitled to damages and reasonable 
attorney's fees, held proper where defense was based on giving of additional chattel mort- 
gage and there was evidence that such mortgage was renewal of existing incumbrance and 
that adjuster waived all defenses by agreeing to settlement. Talbert v. General Ins. Ex- 
change Corporation. (Mo.) ievames eas cua(ad Dade 
669(1)—-Charge that acceptance of premiums from assignee may be sufficient except in case of 
fraud, to create estoppel against reliance on policy provision against assignments held 
erroneous as amounting to statement that insurer had accepted premiums with knowledge 
of assignment, which was for jury. and further because estoppel could not be invoked to 
give legality to the assignment which was wagering contract. Hack v. Metz et al. (S. C.) 
(4). Avoidance or forfeiture. 
669(4)—-In action against liability insurer for injuries received in automobile accident, 
instructions that if insured was not in court on morning of trial and that his reason 
was disgust for litigation, he was not co-operating as required by policy and verdict 
should be for insurer, held to properly submit case to jury. Fagan et ux. v. Hartford 
Accident & Indemnity Co. (N. J.) 
(5). Title or interest in property. 
669(5)-——Instruction, in action on automobile fire policy, that if additional chattel mortgage did 
not increase total mot ze lien against automobile, policy was not voided by giving of 
such additional chattel mortgage Calbert v. General Exchange Ins. Corporation. (Mo.) 
(6) Fraud or misrepresentations in general. 
669(6)—In suit on life policy, where evidence relating to defense of fraudulent misrepre 
sentations or concealments is conflicting, or admits of different inferences, question 
should be submitted to jury under instructions taking into account materiality of mis- 
representations and fraudulent intent of insured to deceive. National Life & Accident 
Ins. Co. v. Ford. (Okla.) ait 
669(6)—Where action on life policy is defended on ground that fraudulent misrepresentation 
or concealment of material fact by applicant rendered policy void, and evidence is 
conflictit testion should be submitted to jury under proper instructions. National 
Life & ecider ) Co. v. Ware. (Okla.) 
669+ Ir ’ 1 policies, where defense was making of false representations in 
instruction that “true copy’ of original application attached to 
s to be readable with fair degree of certainty by person with 
error. New York Life Ins. Co. v. Miller. (U. S.) 
nent of premiums. 
pecting rights under provision in life policy for waiver of premium 
d’s disability held not error under exception taken to instruction 
truction was not perfect in all particulars, where it was in sub- 
with law applicable to facts. Miller v. New York Life Ins. Co. 
1284 


1137 


ver » avoidance or forfeiture. 
on automobile fire policy, to find that insurer waived giving of 
idjuster received full information of alleged second mortgage 
ired to trouble and expense of securing data for adjuster in reaching 
agreement as to loss, held net error Instruction on automobile fire policy that insurer 
waived all other defense if insurer wrote to insured’s attorney denying liability on ground 


second mortgage had been given held not error. Talbert v. General Exchange Ins. Cor- 
poration. (Mo.) < ae ° 


(10). Loss of property or indemnity and cause thereof. 

669(10)—-In action on policy insuring against death by accidental event, where death was 
alleged to have been caused by hypersusceptibility to nmovocaine used as anesthetic and 
by appendix operation, instruction requiring death to have been effected solely by alleged 
hypersusceptibility and independent of all other causes to justify recovery held reversible 
error, since death brought about by operation would be ‘‘accidental event,’ where evi- 
dence showed that it was very unusual for person to die from abdominal incision. 
Whatcott v. Continental Casualty Co. (Utah) 1342 


(11). Death of or injury to person insured and cause thereof. 
669(11)—In action on policy, statutory presumption of death after seven years’ absence 
was not applicable where issue was whether insured was dead when policy lapsed, 
which was before termination of seven-year period, and hence charge on statute should 
not have been given. Southland Life Ins. Co. v. Norwood. (Tex.) 744 
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669(11)—-In action on accident policy for death of insured, where defense was suicide, evi 
dence that insured had large debts and small bank balance and that he had collected 
and used proceeds of three shipments of produce belonging to shipper who was unpaid 
warranted instruction that proceeds of goods shipped to broker on consignment for sale 
belonged to shipper and that broker could not use money for his own purposes. Selover 
vy. Etna Life Ins. Co. (Wash.) 1054 
(12). Extent of loss and liability of insurer. 
669(12)—Instructions requiring jury to believe from evidence in action for double indem- 
nity under life insurance policy, excepting injury intentionally inflicted on insured by 
inother, that shot which caused insured’s death was aimed directly at him, in order to 
; or defendant, held proper Jefferson Standard Life Ins. Co. v. Myers. (Ky.) 
iction on i t cate nst 1 or computing imount ‘ f interest to b 
t vent of verdi aintiff ld erroneous. Yancey v. Central Mut. Ins. 
(Me 
action on fire polic r failure to repair partially destroyed building, instruc 
rnir mages held not erroneous in failing to explain what elements con- 
nsequential damages or how they should be measured, where parties’ agreement 
ure of damages for loss of use was $20 per month was recited, there were 
lements of consequential damages, and verdict showed that jury allowed 
element In action on fire policy for failure to repair partially destroyed 
nstruction held not erroneous in failure to limit damages for loss of use t 
it would reasonably take owners to repair when insurer refused to do so. Payne 
et al. v. Bankers’ & Shippers’ Ins. Co. of New York. .(Mo.) 1084 
669(12 Instruction that, if insured was so affected by his bodily disability that he was 
* ‘thereby prevented from performing any work for compensation of financial value in his 
regular business and any other pu for which he was qualified and which he would 
ably be contemplated to pursue, he might recover for total disability under policy, 
Nickolopulos 1 yu f > Assur. Soc. of the United States. (N. J.) 
1 [ s “wholly disabled” and “wholly and presumably per- 
from pursuing any and all gainful occupations,” in 
1 eaning disability preventing insured from earning wa- 
profit in 1 tio r gainful pursuit with any degree of success, within 
et lia a oat t held as favorable to insurer as liberal interpretation of 
‘ I Equitable Life Assur. Soc. of the United States. 
320-321 
ind adjustment of loss. 
ured, in action on automobile fire policy, if insured ac- 
d offer tlen m yy adjuster, held not error. Talbert v. General Exchange 
Corporation (Mo.) 
VERDICT AND FINDINGS 
Finding that injury to ex finger due exclusively to accident did not prevent insured 
§ oh ork as draw ime operator and spinner after lapse of 6 months from 
» of injury held not unwarranted as matter of law, notwithstanding insured was totally 
disabled from such injury ar from neurofibroma, but neurofibroma was not covered by 
accident policy Wrobel v. General Accident Fire & Life Assurance Corporation. (Mass.) 
71 NEW TRIAIT 
Ne tr n actior 
weioht of eviden 


} 


by ! 


refused. Saxman 
72 JUDGMENT 


Judgement awarding pla - imount sued r in action on employees’ group insur 


“ 


| %t proot of total permanent disability, held erron 
for installment accruing after such date until that of 
hereor ind monthly installments thereafter, subject to insurer’s 
nation of liability on establishing change of insured’s condition 
America v. Bridgeman (Ky.) 
1 I mutual a 1 ciation which pro 


ch theres 


sum and assessment 


roperty of association was improper. Dorsey Life Ass’n v. 


XIX. 


Reinsurance. 
ACTIONS ON CONTRACTS OF REINSURANCE. 
On inscivencs i 


of motor ve y insurer, insured, against which judgment cover- 
ed by policy | b ) may not maintain action against reinsurer and superin- 
tendent of ins i uidate f insurer ind judgment creditor either for amount 
navable under reinsurance insurer or to have it applied on such judgment. Sofia 
gros., Inc. v. General Reinsurance Corporation et al. 


XX. Mutua! Benefit Insurance. 

(A) CORPORATIONS AND ASSOCIATIONS. 

§ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE. 

688——Railroad brotherhood which was essentially labor union and did not operate for profit, 
which employed organizers to increase its membership and representatives to secur 
members to change insurance to new form, held “fraternal benefit society’ so as to 
able to rely on defense that member had not complied with its constitution and gener: 


> 


tooo 
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rules not printed in, or attached to, policy. Brotherhood of Railroad Trainmen 
Woods. (Ky.) 
-Beneficiary was not entitled to labor union death benefit, notwithstanding member’s 
default in dues for current month, under nonforfeiture statutes, which are limited in 
application to regular or old-line insurance companies. Westemeyer v. Journeymen 
Barbers’ International Union of America. (Mo.) : 
-That contract for life benefits contained provision that insured ‘agreed that insurer was 
fraternal benefit society held sufficient to bring contract within statute governing such 
societies and to require interpretation of contract as a fraternal benefit contract, 
although contract was in form of insurance policy, requiring payment of monthly 
premiums, and containing provisions relating to forfeitures, loans, assignments, and 
legal reserve. Equitable Trust Co. v. Widows’ Fund of Oasis and Omar Temples of 
Charlotte. (N. C. 
-Liability on benefit certificate of fraternal benefit society operating upon assessments 
plan is determined by eommon law and statutes applicable to such society, and not by 
statutes applicable to life insurance companies. Brotherhood of Railroad Trainmen v. 
Daniels. (Tenn.) 

§ 690. AUTHORITY OR LICENSE TO DO BUSINESS. 

690—Labor union not issuing insurance certificates and having death benefits not exceeding 
$500 and disability benefits not exceeding $300 was not subject to statute requiring 
licensing of foreign fraternal benefit societies to exempt them from general insurance 
laws. Westemeyer v. Journeymen Barbers’ International Union of America. (Mo.) 1203 

§ 692. INCORPORATION AND ORGANIZATION. 

692—-Legal effect of transaction evidenced by resolution wherein benefit association, having 
expressed advisability of incorporating, transferred assets, including memberships and 
insurance, except certain disability benefits, to new corporation, held mere change in 
insurer’s name, and hence corporation as matter of law assumed association’s contracts 
and was liable for disability benefits to extent of association’s liability therefor. Taylor 
v. American Mut. Ass’n. (Mo.) 

(B THE CONTRACT IN GENERAL. 

§ oe WHAT LAW GOVERNS. 

712—Where insured was resident of state when life policy was signed, delivered, and pre- 
miums paid, policy was governed by Oklahoma laws, though insurer was foreign insur- 
ance company doing business in state, and policy was executed at home office in 
another state. Minton v. Minton et al. (Okla.) 1239 


717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 
718. - EXISTING PROVISIONS. 

Applicable provisions in fraternal society’s constitution and by-laws, made part of 
insurance contract by reference, are binding on parties thereto. Grand Lodge, K. P. 

v. Yancy. (Ala.) . 

All holders. of insurance polici s, issued by beneficial fraternal order to its members, sub- 

ject to provisions of its constitution and by-laws, are bound by such constitution and by- 
laws. ‘Provisions in statute and insurance policy issued by beneficial fraternal order, that 

no subordinate lodge or officer thereof may waive provisions of order’s constitution and 
by-laws make such constitution and by-laws part of insurance contract and binding on both 
parties. Grand Lodge, Knights of Pythias of Alabama vy. Hannington. (Ala.) 

Fraternal benefit society and one insured therein were both bound by provisions in 
benefit certificate and by-laws of society respecting effect of failure to pay premiums 
promptly, unless such provisions were waived by insurer. Order Railway Conductors of 
America v. Skinner. (Ark.) z ie ; Sasa nance eae ; 1169 

Provisions in constitution of mutual benefit society limiting payment for total disability 

to specified disabilities and providing that all other claims for total disabilty be 
addressed to benevolence of society held valid, as against contention that provisions 
rendered insurance contract unilateral, were contrary to public policy because attempt- 

ing to divest courts of jurisdiction, and were abrogated or rendered ambiguous by pre- 
amble stating society’s purpose was to protect families of members. Gabrell v. Grand 
Lodge Brotherhood of Railway Trainmen. (Ga.) Said seca es 1179 

Where mutual benefit life policy expressly makes association by-laws part of contract 
between association and insured, insured is charged with knowledge of provisions of 
by-laws and is bound by terms thereof. Damon Mut. Ben. Ass’n vy. Hoffman. (Okla.) 724 


§ 719. SUBSEQUENT PROVISIONS OR AMENDMENTS. 
(1). In general. 

719(1)—Fraternal benefit insurance corporation having reserved right. to amend _ by-laws, 
provision requiring proof of actual death of member to secure benefits, which prevented 
recovery under presumption of death from unexplained absence, had retroactive effect, 
though adopted two years after member’s disappearance. Amendment of constitution 
and by-laws of fraternal benefit insurance corporation to require proof of actual death 
of member held not unreasonable. Shapiro v. ee Order, Brith Abraham of 
United States of America. (N. wel 

719(1)—Fraternal benefit association’s liability on insurance certificate expressly making sub- 
sequent amendments to constitution or by laws binding on parties held governed by 
amended constitutional provisions existing when insured died, not those prevailing when 
certificate was issued Fraternal benefit association, under insurance certificate making 
subsequent amendments to constitution or by-laws binding on parties held entitled to 
make reasonable changes in constitution and by-laws including amendment eleminating 
exception originally contained in in stitutional provision relieving association from liability 
for injuries intentionally inflicted except those inflicted for sole purpose of burglary or 
robbery. Validity of amendment to constitution of Order of United Commercial Travelers 
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ef America eliminating exception originally contained in provision relieving order from 
liability for benefits for injuries intentionally inflicted, except those inflicted for sole 
purpose of burglary or robbery, held governed by laws of Ohio, not laws of New York 
where insured’s application was made and signed. Van De Water v. Order of United 
Commercial Travelers of America. (U. S.) 
§ 723. MISREPRESENTATION, FRAUD, O 
(2). Effect of misrepresentation, breach of warranty, or concealment in general. 
723(2)—Policy issued by fraternal benefit society designating as warranties answers to 
questions in application is avoided where answers are untrue and material. Brother- 
hood of Railroad Trainmen v. Daniels. (Tenn.) 
(5). Statements as to health. 
723(5)——False answer in application for fraternal benefit insurance, to be material so as to 
avoid policy where answer constitutes warranty, must suppress information of disease 
which is permanent, habitual, and constitutional ailment bearing upon general health 
and continuance of life, but failure to mention slight and temporary illness when not 
specifically and directly inquired about does not avoid policy. False answers in appli- 
cation for insurance in fraternal benefit society were material so as to avoid policy, 
where evidence suppressed showed a material impairment of applicant’s health, notwith- 
standing applicant did not die of ailment he had had and suppressed. Pleurisy and 
enlargement of liver, though in sense “temporary diseases” are “secondary diseases’* 
pointing to existence of other disease, and hence unexplained suppression of information 
that applicant for insurance in fraternal benefit society had such diseaser, when direct 
inquiry had been made, constituted ‘‘material warranty” avoiding policy. Brotherhood 
of Railroad Trainmen v. Daniels. (Tenn.) 
(6). Statements as to medical attendance. 
723(6)—-Where applicant for insurance in fraternal benefit society had pleurisy and enlarge- 
ment of liver six months before making application, false statement in application that 
he had consulted doctor during past five years only for bruised hand from which he 
had recovered constituted “‘material warranty” avoiding policy. Brotherhood of Railroad 
Trainmen v. Daniels. (Tenn.) 7 
§ 726. CONSTRUCTION AND OPERATION IN GENERAL. 
726—Fair doubt as to meaning of words used in life certificate should be resolved against 
insurer and in insured’s favor. Written parts of life certificate should be construed 
together with printed clauses and reconciled therewith if possible, but if printed and 
written clauses are repugnant, written clauses will be given effect over more general 
printed ones. Baumgart v. Sovereign Camp, W. O. W. (Neb.) 
7°27. ASSIGNMENT OR OTHER TRANSFER. 
729. AS COLLATERAL SECURITY. 
Assignee of proceeds of life certificate of mutual henefit association need not have had 
insurable interest in insured, and assignee was entitled to proceeds as against next of kin 
of insured and beneficiary who predeceased insured. who designated no other beneficiary. 
Life certificate if mutual benefit association is a chose in action and is assignable for 
member’s debt to assignee, who mav bring action thereon in his own name.  By- 
laws of mutual benefit association prohibiting member from assigning his life certificate 
for his debt were for beneSt of association, which lone could take advantace thereof, 
and next of kin of deceased member could not complain because association failed to do 
so. since they had no vested interest in certificate. Sovereign Camp W. O. W. v. Smith 
ay 6a. eo 
(D) FORFEITURE OR SUSPENSION. 
§ 744. NATURE AND GROUNDS IN GENERAL. 


744—-Forfeitures are not favored in law, particularly in construction of insurance contracts, 
which will be construed to effect forfeiture only to give effect to obvious intention of 
parties. Order Railway Conductors of America v. Skinner. (Ark.) 

§ 746. EFFECT OF SUSPENSION OF SUBORDINATE BODY. 

746—Fraternal society’s defense to action on life insurance policy that insured’s local lodge 
was suspended for default in payment of dues at time of insured’s death must be estab- 
lished with literal exactness; member’s rights not being forfeited, if suspension was 
not in strict accordance with society’s laws. Grand Lodge, K. P. v. Yancy. (Ala.) 

§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. a 

§ 750. — DEFAULT AS A GROUND OF FORFEITURE IN GENERAL. 

750—Fraternal benefit society and one insured therein were both bound by provisions in 
benefit certificate and by-laws of society respecting effect of failure to pay premiums 
promptly, unless such provisions were waived by insurer. Order Railway Conductors 


70 


€ 


1169 


of America v. Skinner. (Ark.) 1169 


750—Where fraternal benefit society, which had issued certificate containing no nonforfeiture 
values, in 1929 authorizedly issued to member new certificate providing that nonforfeiture 
values should be computed as if certificate had been issued on July 1, 1925, nonforfeiture 
values on new certificate held computable as of July 1, 1925. Benjamin v. Sovereign 
Camp, W. O. W. (Kan.) : 

750—Under substitute fraternal certificate of life insurance, providing that nonforfeiture val- 
ues should be computed as if certificate had been issued on June 1, 1927, values would be 
so calculated, notwithstanding provision that extended insurance values should not be- 
come available until three years from June 13, 1929 so that, where premiums were paid 
until March 31, 1931, insured was entitled to nearly three years’ additional insurance 
and insurer was liable to beneficiary for insured’s death on October 18, 1932. Sovereign 
Camp, W. O. W. v. Thomas. (Miss.) ; ; ; ae Gabtote : a 

750—Reserve of old insurance certificate issued by fraternal beneficial association held its 
“net value,’’ as respects question of extended insurance on default in premiums on new 
certificate for which old certificate was exchanged. Where insurance certificate, issued 
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753(1)—-Insurer had no right to cancel policy for 


753(2) 
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§ 


755(2) 


53(2)—-Beneficiary under fraternal benefit certificate could 


54—-Where 


The Insurance Law Journal, Vol. 8&4 


April, 1929, provided that nonforfeiture values should be computed as if certificate had 
been issued April 1, 1923, and insured defaulted after paying July, 1929, premium, insur- 
ed held entitled to extended insurance for period stated in table applicable where default 
is made at end of sixth certificate year. Where one clause of insurance certificate 
stated that nonforfeiture values should be computed as if certificate were issued April 1, 
1923, though it was actually issued April, 1929, while nonforfeiture options stated they 
should not be available until insured had made thirty-six monthly payments, former pro- 
vision, being more favorable to insured, held to prevail. Cain v. Sovereign Camp, W. 
O. W. (Mo.) Sy ee La eae aickees 
Fraternal benefit certificate cannot be canceled or annulled for nonpayment of dues af- 
ter insured’s disability, entitling her to benefit, occurred. Gainer v. Supreme Forest 
Woodmen Circle. (Mo.) ; ; : ie set Che ed 
Beneficiary was not entitled to labor union death benefit, where member died on 26th 
of month without paying dues for month, no period of grace was provided for, and 
constitution expressly excluded member from benefit standing if dues were not paid on 
or before first of month. Westemeyer v. Journeymen Barber’s International Union of 
America. (Mo.) 

Where new life certificate issued in exchange for old one was to be effective August 
1, 1929, but was to bear date of August 1, 1925, and provided for nonforfeiture 
values and automatic premium loan value to be available after thirty-six monthly pay- 
ments had been made on new certificate, such values were available three years from 
August 1, 1925, and not only after thirty-six payments had been made after issuance 
of new certincate. Baumgart v. Sovereign Camp, W. O. W. (Neb.) 
—Under constitution of Barbers’ International Union requiring member to pay monthly 
dues to local union on or before first day of each month and entitling him to sick 
benefits if dues were paid on or before first of month during which sickness began, 
failure of member to promptly pay his dues for certain months prior to month when 
he became sick held not to bar recovery of sick benefits, where dues were paid during 
each of such months, and international union’s share was remitted to it and member 


remained in good standing. Journeymen Barbers’ International Union of America v. 
Bricker. (Tex.) 


1203 


Sas : Peau ke cee ; 887 
753. ——- SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 
(1). In general. 

Statute providing for protection of fraternal society’s insurance fund applies to its 
governing body, which is not concerned with question whether member’s dues, remitted 

to it by subordinate lodge, were paid in cash. Contention that insured was not member 


in good standing of fraternal society’s local lodge when he died because his dues were 
credited to him for services as janitor held without merit in action on life policy, There 
was evidence that dues were paid in cash and that every responsible agency of society 


having to do with matter recognized that they were paid and that insured was in good 
standing when he died. Grand Lodge, K. P. v. Yancy. (Ala.) 


nonpayment of premiums, where, under 
disability provisions. insured was entitled to sum in excess of such accruing premiums. 
Sovereign Camp, W. O. W. v. Cayton. (Tex.) 

(2). Person to whom payment may be made. 
Grand Lodge, to which subordinate lodge remitted member’s dues, collected by it as 
grand lodge’s agent, cannot be heard to say that such dues were not paid as defense to 
action on life insurance policy. Grand Lodge, K. P. v. Yancy. (Ala.) 


} 


prove that dues were paid by 
de 


slip in bank to which dues were customarily paid, notwithstanding that consti- 
tution and by-laws of fraternal benefit society required financial secretary to collect 
dues and to issue receipt on form furnished him. Willis v. Brotherhood of Locomotive 
Firemen and Engineemen. (Nev.) 

754 EXCUSES FOR NONPAYMENT. 

assessments on life policy issued by mutual benefit association were not paid, 
beneficiary could not recover on policy because vice president and general manager of 
association solicited policy on representation that he would take care of assessments in 
return for certain goods of insured, since such oral agreement was unauthorized and in 
conflict with association’s by-laws and insured was charged with knowledge of such 
fact. Damon Mut. Ben. Ass’n v. Hoffman. (Okla.) 


755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
(2). Powers of officers and agents. 

Plaintiff, in action on insurance policy issued by beneficial fraternal order to mem- 
ber, in good standing in local lodge when he died, may recover notwithstanding such lodge’s 
suspension ‘for nonpayment of dues, where grand officers waived suspension and continu- 
ed to receive local lodge’s remittance of dues by checks. Beneficial fraternal order, au- 
thorizing, through its grand chancellor, continuance of suspended subordinate lodge and 
retaining checks, sent it by such lodge’s officers for dues, without objection until after 
local member’s death, of which such officers had immediate notice, waived lodge’s suspen- 
sion and right to assert such member’s suspension thereby. Beneficial fraternal orders 
grand lodge officers, receiving for order money represented by checks, sent it by officers 
of suspended subordinate lodge, for dues, including endowment premiums paid by mem- 
ber in good standing in such lodge when he died ratified such officers’ receipt of pre- 
miums. Grand Lodge, Knights of Pythias of Alabama v. Hannington. (Ala.) 


(3). Demand, acceptance, and retention of assessments. 


posit 


755(3)—Fraternal society, retaining deceased member’s dues, included in local lodge’s re 


port, which grand lodge officers accepted with kfowledge of member’s death, could not 


set up defense that he was not _in_ good standing when he died in action on policy 
insuring his life. Grand Lodge K. P. v. Yancy. (Ala.) 
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(4). Custom and course of dealing. 
Where course of dealings between parties over period of twenty-four years evidenced 
waiver by association, issuing death benefit certificate, of provisions regarding automatic 
suspension for failure to make timely payments, association was thereby estopped from 
claiming forfeiture. McKinney v. Sussillo. (N. Y.) 
736. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1) Necessity of proceedings to declare forfeiture. 
by-laws of mutual benefit association provided that failure to pay all dues 
rents on certain date should operate to suspend insured from benefits of 
itil reinstated on certificate of good health, nonpayment of dues and assess- 
ments within time required suspended insured until reinstated as provided in by-laws. 
Damon Mut. Ben. Ass’n v. Hoffman. (Okla.) 
(E) BENEFICIARIES AND BENEFITS. 
INSURABLE INTEREST OF BENEFICIARY. 
Whether plaintiff in action on fraternal benefit certificate, alleged in both complaint 
laint in intervention to have been issued to insured, had insurable interest im 
t fe, was immaterial. Comegys v. National Union Assur. Soc. (Cal.) 1178 
PERSONS WHO MAY BE BENEFICIARIES 
STATUTORY PROVISIONS 
Statute, authorizing payment of death benefits under fraternal benefit certificate only to 
member's wife, husband, or relative by blood to fourth degree, does not preclude 
insured, having wife, husband, or children, from naming his sister as_ beneficiary 
Statutory provision that fraternal benefit society member, having no wife, husband, or 
children, may designate any person as beneficiary, held not to preclude insured, having 
wife, husband, or children, from naming another blood relative within fourth degree, 
such as his sister as beneficiary. Comegys v. National Union Assur. Soc. (Cal.) 1178 
777. INVALID OR INEFFECTIVE DESIGNATION. 
7—Insurer cannot aive objections to beneficiary where qualifications of beneficiary are 
prescribed by tu Beneficiary named, not belonging to class which, by rules of 
fraternal order i statute regulating it, is entitled to become beneficiary, cannot receive 
benefit funds, and acceptance of assessments paid will not confer such right. Question 
of eligibility of divorced wife to he beneficiary of life policy under statute could be 
raised by insured’s second wife and her son. Minton y. Minton et al. (Okla.) 
779. CHANGE OF BENEFICIARY. 
783 VESTE INTEREST OF BENEFICIARY 
Beneti 1 » vested interest in life certificate of mutual benefit association, and, 
subject to it les, proceed f payable to estate of insured and not to next 
| ir who predeceas insured who designated no other beneficiary. 


755(4) 


oO kin renet 


Sovereign Camp W. O. W. v. Smith alk: “€U;, -S,) 


784 MODE OF CHANGING DESIGNATION 
(4). Issuance and delivery of new certificate. 
784(4)—Change of beneficiary by insured on new insurance certificate issued in place of 
one which had been lost held invalid, and original beneficiary was entitled to proceeds of 
certificate where requirement of society by-laws that original beneficiary join in appli 
cation for new certificate was not met, and where new beneficiary, a trust company, 
did not meet with statutory requirements, respecting beneficiaries. Equitable Trust 
Co. v. Widows’ Fund of Oasis and Omar Temples of Charlotte. (N. C.) 994 
(5) Change by will. 
Designation of beneficiary in testamentary instrument cannot be recognized when 
lations of benefit association prescribed different mode of changing beneficiary under 
life insurance certificate. Insurer's testamentary disposition of insurance was ineffective, 
and proceeds of | nsurance certificate were payable to his heirs, where designated 
beneficiary predeceased insured, and certificate was made payable to _ beneficiary 
insured’s heirs and certificate 
v. Boyle et al. (P 
786. LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME PAYABLE. 
IN GENERAL. 


‘Total disability,”’ within 
jury of 


or 
required written notice to change beneficiary. Stoll et al. 


997 


sickness and accident insurance certificate, exists where in- 
disease of insured is such that common prudence requires him to desist and he 
does desist from transacting his business. ‘‘Total disability,” within sickness and accident 
insurance certificate, does not mean absolute physical inability to work at one’s occupa- 

iny occupation for wages or gain, but is the inability of insured to 
do substantially all of the material acts necessary to the transaction of the insured’s 


business or occupation in substantially his customary and usual manner. A. B. & C. 
Railroad Ben. Ass'n. v. South. 7 


Impaired vision of member of 

having permanently lost sight of eyes to extent that he could not 
perform duties as railroad brakeman, held not to entitle him to recover under benevo- 
lent certificate providing for “complete and permanent loss of sight’ of eyes. Brother- 
hood of Railroad Trainmen v. Taylor. (Ky.) 
Fraternal enefit association’s constitution relieving association from liability for 
benefits for death disability, loss of time, or losses specified in designated items of 
other sections held not limited to exemptions contained in such items, which referred 
ynly to losses of specific members of body. Fraternal benefit association’s constitution, 
relieving association from liability for benefits for injuries resulting from voluntary 
exposure to unnecessary danger, unless in effort to save human life, held to mean human 
life other than insured’s; word ‘“voluntarily’’ therein meaning will to do something. 
Van De Water v. Order of United Commercial Travelers’ of America. (U. S.) 
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§ 789. NOTICE AND PROOF OF LOSS. 
(1). In general. 
789(1)—Failure of local lodge’s chancellor commander, notified of member’s death, to per- 
form duty to notify grand lodge, did not bar recovery on policy insuring such mem- 
ber’s life. Grand Lele, EK K. P. v. Yaney. (Ala.) ....... Seb ecdeue ee Chelan erewnte 
(2). Estoppel and waiver as to proofs or defects therein. 
789(2)—Fraternal society held not to have waived requirement that insured member furnish 
proof of total and permanent disability within six months of its occurrence by receiving 
member’s dues and having insured examined by its physicians after receipt of proof 
after six-month period. Rule that insurer may not treat contract valid for purpose of 
collecting premiums and invalid for purpose of paying indemnity, nor collect and retain 
premiums while disavowing validity of policy, was inapplicable to defense that insured 
had not filed proof of disability within specified time, since defense did not oo 
validity of insurance. Brotherhood of Railroad Trainmen v. Woods. (Ky. C. 
789(2)—Notice of disability, coupled with request for settlement by insured, followed by. denial 
of liability by insurer, absolved lasinad from any duty to request printed blanks and 
file formal proof of claim, and insured was not required to plead and prove compliance 
with such formality. Letters and telegrams in which insured stated that he was over age 
70 and disabled and asked for terms of settlement conveyed notice of such facts to insur- 
er, and insured owed duty to furnish information sought, together with proper blanks 
upon which to complete proof of disability in manner acceptable to insurer, which duty 
could not be escaped by evasion or nonaction. Provision in life policy for making proof 
on blanks furnished by insurer was condition subsequent for benefit of insurer which 
was waived by ignoring insured’s letters that he was over 70, disabled, and asking for 
terms of settlemert, and failing to furnish blanks for insured to complete proof. Pro- 
vision in life policy for furnishing new or additional proof of disability each year was 
for benefit of insurer and was waived by — s failure to furnish insured with blanks 
for such proof. Sovereign Camp, W. O. W. v. Cayton. (Tex.) : 
§ 791. AMOUNT OF BENEFITS. 
(1). Death benefits. 
791(1)—Under statute, amount payable under contract of assessment life 
sum named therein. Taylor v. American Mut. Ass’n. (Mo.) 
(2). Benefits for disability. 
791(2)—“Total disability” is a relative term, dependent upon occupation of person involved 
and circumstances of each case, and should not be construed literally, but, as used in 
insurance contracts, “total disability’’ means inability to do substantially all of the 
material acts necessary to the prosecution of the insured’s business or occupation, in 
— his customary and usual manner. Owens v. Sovereign sail WwW. O. W. 
(Ss. C) 
792. ADJUSTMENT OF LOSS. 
92—Compromise settlement of claim for disability benefits arising out of fraternal benefit 
certificate barred recovery for benefits arising out of pension certificate so long as 
settlement was not reformed or money received thereunder returned. Brotherhood of 
Ratroad Trammen v7; Diagn. - (EG) ic asc cuccces eves 
§ 793. RIGHTS OF BENEFICI ARIES TO PROCEEDS. 
793—Divorced wife who, when insured died, was not one of persons mentioned in statute 
respecting beneficiaries, could not take proceeds of fraternal insurance certificate though 


named as beneficiary, and though ee was not — after divorce. Minton v. 
Minton et al. (Okla.) : y ; 


§ 797. RIGHTS OF CREDITORS. 
797—Insured’s minor daughter, to whom divorce decree, procured by her mother, ordered 
insured to make payments for daughter’s support, held mere judgment creditor, not 
entitled to proceeds of fraternal benefit certificate after insured’s death as against 
latter’s sister, named beneficiary therein in absence of fraud. Life insurance, taken 
out by insured in another’s favor, is payable to named beneficiary as against insured’s 
creditors and personal representatives, in absence of fraud or contrary statutory pro- 
vision. Insured’s minor daughter held not entitled to proceeds of fraternal benefit cer- 
tificate, maming insured’s sister as beneficiary, on ground that insured promised to 
maintain daughter all her life and take care of her from such ‘ghtewess daughter being 
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§ 3800. DAMAGES FOR REFUSAL OF PAYMENT. 

800—In action on policy, judgment allowing 12 per cent. penalty on annual disability benefits 
accruing in 1931 and 1932 and denying 12 per cent. penalty on annual disability 
benefit accruing in 1930 held not erroneous, because insured had separate cause of action 
each year for installment during that year, so that 1931 and 1932 benefits did not accrue 
until after statute authorizing 12 per cent. penalty became effective. In action on policy 
in which judgment was rendered for insured for $600 plus 6 per cent. interest and 12 
per cent. penalty, allowance of $200 attorney fee held not erroneous. Sovereign Camp, 
RG) Wig, Kiss EER. | AION Sih 2 eniohe at te endela boc le ive ain aR ale maaan a ei hca eran ae 

800—Journeymen Barbers’ International Union held not a “fraternal benefit society” within 
statute imposing penalty and_attorney’s fee upon such society for delay in paying 
loss. Barbers’ International Union, which does not issue insurance certificates and 
whose death benefits do not exceed $500 and whose disability benefits do not exceed 
$300 in any one year, held exempt from operation of statute imposing penalty and 
attorney’s fee upon fraternal benefit society for delay in paying loss. Journeymen 
Barbers’ International Union of America v. Bricker. (Tex.) 

(F) ACTIONS FOR BENEFITS. 


§ 803. PROVISIONS OF CHARTER, BY-LAWS, “OR CERTIFICATE OF MEM- 
BERSHIP. 
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§ 805. RESORT TO COURTS FOR SETTLEMENTS OF DISPUTES. 
(2). Conclusiveness of society’s determination. 
805(2)—Under by-laws of fraternal benefit society by which member was precluded from 
resorting to courts when claim for benefits under insurance contract was rejected by 
society, member had right to show upon proper pleading that he was not given fair, 
reasonable, and impartial hearing, and that he was entitled to an injunction requiring 
tribunals to hear his cause, or, if he had been given a hearing, that action or 
decision of tribunal was arbitrary or fraudulent. Brotherhood of Railroad Trainmen 
v. Martin. (Ky.) 
§ 809. DEFENSES. 
809—Return of active subordinate lodge’s yenens by grand lodge’s endowment a & 
eliminate name of deceased member and such secretary’s receipt of dues, collected we 
such member by subordinate lodge, after his death, held — to grand lod 
defenses to action on policy insuring member’s life. ‘Grand Lodge, K. P. v. Yancy. Ala.) 
§ 813. PARTIES. 
813—Where beneficiary, designated by insured under life policy issued by fraternal asso- 
ciation, is not within class of beneficiaries permitted by law or by regulations of the 
association to receive the proceeds, insured’s sole heir at law, if within the -eligible class 
under association’s regulations and under statute, is entitled to proceeds, and heir 
may make claim directly against the association and is not relegated to claim against 
insured’s succession after recovery of fund by the succession representative. Hicks 
Vv. en Grand Lodge No. 21, Grand United Order of Odd Fellows of Louisiana, 
et al. (La.) 
13—Life certificate of mutual benefit association is a chose in action and is assignable for 
member’s debt to assignee, who may bring action thereon in his own name. Sovereign 
Camp W. O. W. v. Smith et al. (U. S.) 
§ 815. PLEADING. 
(1). Declaration, complaint, or petition. 
815(1)—Petition against fraternal benefit association on life insurance certificate held not 
to excuse default in premium payments by allegations that insured was not member of 
association and was not bound by association’s by-laws, referred to in certificate, but 
not attached thereto, where certificate stated that consideration therefor was payment 
of specified dues and referred to lapse for nonpayment of dues, indicating that con- 
tinuance of policy in force was predicated upon prompt payment of stipulated premiums. 
The Praetorians v. Cowart. (Ga.) ; = 3 674 
815(1)—Petition by member of fraternal society seeking to recover on benevolent certificate 
held defective in failing to allege proper proof of claim and furnishing of it to defend- 
ant, followed by rejection, before filing petition, which constitution of society specifically 
required. Brotherhood of Railroad Trainmen v. Taylor. (Ky.) 1026 
815(1)—In action on policy, it was not necessary for insured in his pleadings to negative all 
of defensive —_s that insurer might rely upon to defeat payment of policy declared 
upon. Sovereign Camp, W. O. W. v. Cayton. (Tex.) 102 
(2). Plea, answer, or affidavit of defense 
815(2)—Insured’s action for old age benefit, answer alleging that insurer was fraternal 
benefit association, that insured accepted certificate and terms and conditions as to consti- 
tution and by-laws, but discontinued payments and thereby stood suspended, and that 
insured never before that time surrendered certificate, nor applied for benefit, held not 
demurrable. Guthrie v. Sovereign Camp, W. O. W. (Ky.) 
(4). Issues, proof, and variance 
15(4)—In action based on fraud and undue influence in obtaining benefit certificate from 
insured, evidence as to insured’s mental condition at time of transactions would afford 
no right to recover; there being no allegations of mental incapacity to transact busi- 
ness. Grand Lodge, Brotherhood of Railroad Trainmen v. Bash. (Ky.) 
815(4)—In action by member of fraternal society to recover on benevolent certificate for 
disability, proof, if sufficient to bring case within ground relied on, could not authorize 
recovery if extending beyond averments of petition, since both pleading and proof are 
essential to litigant’s success. Brotherhood of Railroad Trainmen v. Taylor. (Ky.)..1026 
§ 816. EVIDENCE. 
§ 817. ——- PRESUMPTIONS AND BURDEN OF PROOF. 
817(1)—There is no presumption of law that beneficiary under fraternal beneficiary cer- 
tificate comes within one of classes prescribed by law, where statute specifically pro- 
vides who may take upon death of insured. Minton v. Minton et al. (Okla.) 1239 
(2). Matters of avoidance or forfeiture. 
817(2)—Burden is on insurer to show forfeiture of life policy for nonpayment of premiums 
Order Railway Conductors of America v. Skinner. (Ark.) 1169 
(4). Amount of benefits. ‘ 
817(4)—Where complaint on life policy alleged that insured’s death resulted directly and 
independently of all other causes from bodily injury effected solely through external, 
violent, and accidental means within double indemnity clause, beneficiary had burden 
of proving that death was not result of violence intentionally invited by beneficiary or 
brought about through her connivance. Sovereign Camp, W. O. W. v. Gunn. (Ala.) 
817(4)—In action for disability benefits under contract entitling insured to proceeds of 
specified assessment on other members not to exceed sum stated, insurer had burden of 
showing that assessment would have produced less than such sum. Taylor v. American 
Mut. Ass’n. (Mo.) ; ris Sealers ; 
$ 818. ADMISSIBILITY. 
(1). In general. 
818(1)—Evidence in action against grand lodge on life insurance policy, issued to member 
of subordinate lodge, as to other subordinate lodges’ accounts with defendant, held rele- 
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vant on question of how defendant conducted its business with subordinate lodges. 
Grand Lodge, K. P. v. Yancy. (Ala.) er: 

818(1)—-In action on life policy, admission of testimony that beneficiary had no servant, 
that she did family laundry and all housekeeping, and made all daughter’s clothes held 
irrelevant. Sovereign Camp, W. O. W. v. Gunn. (Ala.) 

(4) Death or injury and cause thereof. 

818(4)—-In action by beneficiary on life policy in which issue was whether beneficiary killed 
insured, evidence that insured had applied to agent for cancellation of policy and 
insured’s statement in respect to cancellation held objectionable as being irrelevant or 
res inter alios acta. Sovereign Camp, W. O. W. v. Gunn. (Ala.) 

§ 819. —— WEIGHT AND SUFFICIENCY. 

(1). In general. 

§19(1)—Plaintiff, introducing in eviderice life policy issued by defendant fraternal society, 
proof of insured’s death being given to officer of local lodge and evidence of insured’s 
good standing in local lodge when he died made out prima facie case for recovery on 
policy. Grand Lodge, K. P. v. Yancy. (Ala.) 

819( | ction | member of traternal society to recover 
dence held t to show that plaintiff made proper proof of claim, followed by rejection, 
hefo filing petition, where substance of facts in application was insufficient to entitle 
plaintiff to recovery and application was for gratuitous benefit, disallowance of which 
was not waiver of proof required to recover under section of constitution sued on. 
Brotherhood of Railroad Trainmen vy. Taylor. (Ky.) 

819(1 Evidence supported finding that final rejection of beneficiary’s claim under fraternal 
benefit certificae was made within six months of action on certificate, and hence action 
wa ot barred by limitation contained in certificate. Willis v. Brotherhood of Jocomo- 
tive Firemen and Enginemen. (Nev.) 

819(1)-—-In action on fraternal insurance certificate for “total disability” insured was not 
entitled to recover where proof showed that insured had continued his usual occupation 
at mi uthough not on full time and with somewhat decreased production. Owens vy. 
Sovereign Camp, W. O. W Cae od 5 

(2) Matters of avoidance or forfeiture. 

819(2)—Evidence established that insured who suifered paralysis and practically complete 
loss of sight from drinking Jamaica ginger knew of permanency of injuries within 
three months thereafter, and hence his failure to file proof of permanent disability within 
six months of receiving such knowledge prevented his recovery under benefit certificate. 
Brotherhood of Railroad Trainmen v. Woods. (Ky.) 

819(2)—Plaintiff’s uncontradicted testimony in action on fraternal benefit certificate that she 
made proof of total permanent d bility before her alleged suspension as member of de- 


fendant society for nonpayment of dues supported judgment for plaintiff. Gainer v. Su- 
preme Forest Woodmen Circle Mo.) 


ce supported finding that all dues of deceased member of fraternal benefit 
Sor aid hence beneficiary was entitled to recover under benefit certificate. 
Wiil v. Brotherhood of Locomotive Firemen and Enginemen. (Nev.) 
(3) oppel and waiver 
819¢3)—Evidence held to justify finding that fraternal benefit society, by repeatedly accept 
ing premium payments after time for yment expired, waived provision that certificate 
should be suspended or forfeited for failure to pay within prescribed period. Orde 
Railway Conductors of America v. Skinner. (Ark.) 
(4). Death or injury and cause thereof. 
819(4)--Evidence held insufficient to support recovery by member of fraternal society under 
benevolent certificate for disability for impaired vision, where certificate required com- 
plete loss of sight Brotherhood of Railroad Trainmen vy. Taylor. (Ky.) 
819(4)--For purposes of statute permitting presumption of death from unexplained absence 
of seven vears, it is not necessary that court should require evidence sufficient to 
warrant finding of presumption of death. Under by-laws of fraternal benefit insurance 
corporation requiring proof of actual death of member, beneficiary held not entitled 
to recover on proof that court had issued decree declaring assured legally dead after 
unexplained absence of more than seven years. Shapiro v. Independent Order, Brith 
Abraham of United States of America. (N. Y.) 
CONDUCT IN GENERAL. 
OUESTIONS FOR JURY. 
(1). In general. 
825(1)—-Motion for instructed verdict for insured for sum claimed to represent accumu- 
lated reserve for policy held properly dismissed, where no proof was presented to jury 
on such point In insured’s action for old age henefit. defended on ground that insured 
failed to pay assessments, failed to make application for benefit, and failed to sur 
render certificate or to show physical disability, directed verdict for insurer held proper. 
Guthrie v. Sovereign Camp, W. O. W. (Ky.) 
(2). Avoidance or forfeiture. 
825(2)—-Whether local lodge was sole agency through which grand lodge issuing life policy 
transacted business with members and whether officers of local lodge by long-continued 
course of conduct had led members to believe that dues and assessments need not be 
paid within time fixed by constitution of grand lodge, and that practice was so general 
as to make it reasonably certain that members of local lodge knew thereof and acted 
thereon, held for jury Speck v. Brotherhood of Railroad Trainmen et al. (Minn.) 
(3). Death or injury and cause thereof. 
)—In action by beneficiary on double indemnity. clause of life policy, whether bene- 
siary killed or procured killing of insured held for jury. Sovereign Camp, W. O. W. 
v. Gunn (Ala.) 
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§ 826. —— INSTRUCTIONS. 
(1). In general. 
826(1)—Refusal of charges that plaintiff could not recover from grand lodge on life insur- 
ance policy, if defendant’s endowment department was in — ’s hands when insured 
died, held not in error. Grand Lodge, P. v. Yancy. (Ala.) 
(2). Death or injury and cause thereof. 
826(2)—In suit on sickness and accident insurance certificate for total disability benefits, 
where answer denied only that insured was totally disabled and question only his 
right to recover amount sued for, instruction predicating recovery of full amount sued 
for on finding that total disability existed as alleged held not error. A. B. & C. Rail- 
road Ben. Ass’n. v. South. (Ga.) 
826(2)—Instruction authorizing recovery by member of fraternal society, under benevolent 
certificate for disability for diminution of sight of both eyes, if he was rendered unable 
to perform substantially all duties of his occupation as railroad brakeman or any other 
occupation of value, held erroneous where benevolent certificate required complete loss 
of sight. Brotherhood of Railroad Trainmen vy. Taylor. (Ky.) 
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